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Court of Appeals of the District of Columbia 


No. 47G2. 

I 

Lafayette South Side Bank, Appellant, 

vs. j 

| 

Commissioner of Internal Revenue. 


1 Docket 4848'. 

I 

Lafayette South Side Bank, 1731 Broadway,j St Louis, 

Missouri, Petitioner, 

v. | 

Commissioner of Internal Revenue, Respondent. 

For the taxpayer: J. E. McClure, Esq., Abe Ljowenhaupt, 
Esq. 

i 

For the Commissioner: Henry Ravenel, Esq., Thomas 
Dudley, Esq. j 


Docket Entries. 


1925. 


June 13. Petition received and filed. 

June 18. Copy of Petition served on Solicitor. S 

June 18. Notification of receipt mailed taxpayer. 

Julv 8. Answer filed bv Solicitor. 

* • 

July 24. Copy of answer served on taxpayer.! Assigned 
to 10-19-25. * j 

Sept. 18. Motion to transfer case to Field Calendar filed 
by taxpayer. 

Oct. 1. Order placing on Reserve Calendar “iC,” signed 
and filed. Both sides notified. 

1927. j 

Jan. 28. Hearing set March 24-27. St. Louis, Mo. 

i 
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Feb. 18. 

Feb. 23. 

« 

Feb. 19. 
Mar. 7. 

Mar. 24. 

Apr. 11. 

May 6. 

Mav 10. 
• 

Mav 10. 
June 15. 
Sept. 7. 

Sept. 12. 

1928. 
Mar. 6. 

Apr. 7. 

Apr. 7. 
Apr. 17. 

Apr. 21. 


Apr. 24. 
Apr. 25. 

Apr. 26. 
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Motion to amend filed by taxpayer. Amended 
petition tendered. 

Copv of motion and amended petition served on 

G. C. 

Granted. Botli sides notified. 

Answer to amended petition filed by G. C. Copy 
served 3/26/27. 

Hearing had before Mr. Littleton on merits. 
Brief due 5-15-27. 

Transcript of hearing filed 3-24-27. 

Memorandum filed bv G. C. 

Motion for an extension to 6-15-27 to file brief 
filed by taxpayer. 

Granted. Both sides notified. 

Brief filed by taxpayer. 

Findings of fact and opinion rendered. Mr. Lit¬ 
tleton. Judgment will be entered for Commis¬ 
sioner. 

Order of Redetermination signed and filed. Both 
sides notified. 


Petition for review by Court of Appeals of 1). C. 
with assignments of error & stipulation for re¬ 
view by Ct. of Ap. filed by taxpayer. 

Statement of evidence lodged by taxpayer, hear¬ 
ing April 20, 1928. 

Proof of service filed by taxpayer. 

Stipulation for an extension to 4-21-28 for G. C. 
to file objections to proposed statement of evi¬ 
dence and 4-25-28 for settlement filed. 

Ordered time for CommT to file objection to pro¬ 
posed statement of evidence be extended to and 
including 4-25-28 and date for settlement be 
continued to 4-26-28 entered. 

Statement of evidence lodged by taxpayer. 

Objections to statement of evidence submitted by 
taxpayer filed by G. 0. 

Hearing had before Mr. Littleton on settlement— 
of statement of evidence, Cont'd for correction 
of Statement or possible amendment to peti¬ 
tion for review and assignment of error to 4- 
30-28. 
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Apr. 26. Ordered to be continued to 4-30-28 for correc¬ 
tion of Statement of evidence entered. 

Apr. 30. Agreed praecipe tiled. 

Apr. 30. Agreed statement of evidence approved and tiled. 

Now, May 2nd, 192S, the foregoing Docket Entries, certi¬ 
fied from the record as a true copy. 

B. D. GAMBLE, 

Clerk, U. S. Board of Ttix Appeals. 

i 

[Seal Board of Tax Appeals, 1924.J 

i 

Docket 7831. 


o 

*> 


Lafayette South Side Bank, 1731 Broadway, St. Louis, 

Missouri, Petitioner, 

i 

i 

v. 

i 

i 

j 

Commissioner of Internal Revenue, Respondent. 

For the taxpayer: McClure and Lowenhaupt, Esqs. 

For the Commissioner: Henry Ravenel, Thomas Dudley, 
Esqs. I 

Docket Entries. 

1925. | 

Oct. 5. Petition received and filed. 

! 

Oct. 10. Copy of petition served on Solicitor. , 

Oct. 10. Notification of receipt mailed taxpayer. 

Oct. 29. Answer filed by solicitor. 

Nov. 9. Copy of answer served on taxpayer, j Assigned to 
General Calendar. 

1926. ! 

Oct. 27. Notice of hearing, placed on Circuit jCal., in con¬ 
nection with docket 4848. 

1927. . | 

Jan. 28. Hearing set March 24-27, St. Louis, Mo. 

Feb. 18. Motion to amend filed by taxpayerj. Amended 
petition tendered. 

Feb. 23. Copv of motion and amended petition served on 
G. C. i 

Feb. .19. Granted. Both sides notified. 

Mar. 7. Answer to amended petition filed by (j. C. Copy 
served 3-26-27. 
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Mar. 24. Hearing had before Mr. Littleton on merits. 
Briefs due 5-15-27. 

Apr. 11. Transcript of hearing tiled. 3-24-27. 

May 6. Brief tiled by G. C. See 4848. 

May 10. Motion for an extension to 6-15-27 to file brief 
filed by taxpayer. See 4848. 

May 10. Granted. Both sides notified. 

June 15. Brief filed by taxpayer. See 4848. 

Sept. 7. Findings of Facts and Opinion rendered. Mr. 

Littleton, Judgment will be entered for respond¬ 
ent. 

Sept. 12. Order of Kedetermination signed and tiled. Both 
sides notified. 


Mar. 6. Petition for review by Ft. of Ap. of D. 0. with as¬ 
signments of error and stipulation for review 
by Ft. of Ap., filed by taxpayer. 

Apr. 7. Statement of evidence lodged by taxpayer. Hear¬ 
ing April 20, 1028. 

Apr. 7. Proof of service filed by taxpayer. 

Apr. 17. Stipulation for an extension to 4-21-28 for G. C. 

to file objections to proposed statement for 
hearing on settlement 4-25-28 filed. See 4848. 

Apr. 21. Ordered time to lile objections to proposed state¬ 
ment |to be executed to 4/25 and date for set¬ 
tlement of evidence be con\l to 4 26 28 entered. 

Apr. 24. Statement of evidence lodged by taxpayer. See 
4848. 

Apr. 25. Objections to statement of evidence submitted by 
taxpayer, tiled by G. F. See 4848. 

Apr. 26. Hearing had before Mr. Littleton on settlement. 

Font 51 for correction of statement of evidence, 
for possible amendment. 

Apr. 26. Ordered, to be continued to 4-30-28 for correction 
and possible amendment. 

Apr. 30. Agreed pnveipe filed. 

Apr. 30. Agreed statement of evidence approved and filed. 

Now, May 2nd, 1928, the foregoing Docket Entries, certi¬ 
fied from the record as a true copy. 

[Seal Fnited States Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk, U. S. Board of Tax Appeals. 



COMMISSIONER OF INTERNAL REVENUE. 


i) 

4 United States Board of Tax Appeals. 

Docket Number 4848. j 

Appeal of Lafayette South Side Bank, 1731 Broadway, 

Saint Louis, Missouri. • 

i 

A wended Petition. 

I 

The above named petitioner hereby amends its original 
petition for a redetermination of the deficiency; set forth by 
the Commissioner of Internal Revenue in liis notice of de¬ 
ficiency (IT:E:SM), dated April 14, 1925, and as the basis 
of its proceedings alleges as follows: 


I. The petitioner is a Missouri corporation with its prin¬ 
cipal office at 1731 Broadway, Saint Louis, Missouri. 

II. The deficiency letter, a copy of which is; attached to 
the original petition and hereby continued and made a part 
hereof, was mailed to the petitioner on April 14, 1925. 

HI. The taxes in controversy are income ;and profits 
taxes for the calendar year 1919, and are to wit $158.97. 

IV. The determination of tax contained in the said de¬ 
ficiency letter is based upon the following errors: 

5 (a) The Commissioner erroneously ruled that this 

petitioner was not affiliated during the taxable year 
1919 with the Lafayette Bank and the South ;Side Bank, 
both Missouri corporations. j 

(//) Failure to find that petitioner is entitled to an in¬ 
crease in invested capital of $200,000.00 by reiason of in¬ 
tangibles acquired with capital stock at date oif organiza¬ 
tion. | 

V. The facts upon which petitioner relies as the basis of 
this proceeding are as follows: 

i 

Facts Primarily Pertaining to Error 1—Affiliation. 

(a) On, to wit, January 14, 1915, the Lafayette Bank of 
Saint Louis, Missouri, and the South Side Batik, also of 
Saint Louis, Missouri, entered into an agreement looking 
toward the formation of a new bank to be known as the 
Lafayette South Side Bank. Copy of said agreement is at- 
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tached to the original petition heretofore tiled by the above- 
named petitioner in its appeal covering the taxable year 
1919, Docket Number 4848, to which copy of agreement, 
reference is lierebv made. 

(/>) The aforesaid agreement was executed by the proper 
officials of the proper banks pursuant to the authority given 
to them by the directors and stockholders of each bank, and 
was ratified bv all of the stockholders of each of the said 
banks by the trust agreement hereinafter described. The 
aforesaid agreement provided for the formation of the La¬ 
fayette South Side Bank, petitioner herein, to have a cap¬ 
ital stock of $800,000.00 and stated in detail the method by 
which the assets and business of the old banks would be 
transferred to and taken over by the new bank, prescribing 
also the basis upon which the stock of the new bank should 
be issued to stockholders of the old banks, specifying also 
the names of the persons who should be directors 
6 and officers of the new bank, etc. 

(r) On, to wit, January 14, 1915, the stockholders 
of the Lafayette Bank, parties of the first part, 1\ J. Pauley, 
B. J. Brinkman and F. I 1 . Halm, Trustees, parties of the 
second part, and the Lafayette Bank, party of the third 
part, entered into a trust agreement. Copy of the said 
trust agreement is attached to the original petition hereto¬ 
fore tiled by the above named petitioner in appeal covering 
fhe taxable vear 1919 and docketed as number 4848, to 
which reference is lierebv made. 

(//) On, to wit, January 14, 1915, the stockholders of the 
South Side Bank, parties of the first part, August A. Busch, 
A. C. F. Meyer, and Henry Meir/enwerth, Trustees, parties 
of the second part, and the South Side Bank, party of the 
third part, entered into a trust agreement. Copy of the 
said trust agreement is attached as an exhibit to the peti¬ 
tion heretofore filed by the above named taxpayer in appeal 
covering the taxable year 1919, and docketed as Number 
4848, to which reference is hereby made. 

(r) In the aforesaid trust agreements, the stockholders 
of the two old banks agreed to and did transfer their stock 
in the old banks to the Trustees named in the respective 
agreements in exchange for Trust Certificates to be issued 
in lieu thereof, and authorized the said Trustees to vote the 
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i 

i 

said stock so transferred in any way necessary to ratify 
and carry out the aforesaid agreement relating to the for¬ 
mation of the new La fa vet te South Side Bank. The said 
trust agreements also provided for the liquidation of such 
assets of the old hanks as should not he transferred to and 
accepted hy the new hank. All of the persons named as 
trustees in tlie aforesaid trust agreements were also named 

. i 

in tlie aforesaid agreement looking to the formation of the 
new hank as persons who should he the directors of 
7 said new hank, and the said Trustees were in fact, 
during 1 lie taxable year, stockholders and directors 
of the Lafayette South Side Bank. 

(/) The stock of the Lafayette Bank and the South Side 
Bank was transferred to the Trustees pursuant to the afore¬ 
said agreements. After the execution of these agreements, 
all the business, mail, assets, and effects of both of the old 
hanks were effectively supervised and controlled by the new 
Lafayette South Side Bank acting through its directors 
among whom were the Trustees under the aforesaid trust 
agreements, and all of the business of the old |banks was 
therafter carefully culled and segregated, the profitable and 
desirable business being turned over to the newi Lafayette 
South Side Bank. After the formation of the! Lafayette 
South Side Bank, the business of the old banks was con¬ 
fined to liquidating the assets and liabilities pf the old 
banks. \ 

{ft) During the taxable year more than 95 per jcent of the 
beneficial owners of the stock of each of the old banks were 
stockholders in Ihe now Lafayette South Side Bank and 
less than 7 per cent of the stockholders of the new La¬ 
fayette South Side Bank owned no stock, legally or equi¬ 
tably, in either of the old banks. 

(//) By virtue of the three agreements aforesaid, and 
also by reason of the manner in which the said agreements 
were performed and carried out, substantially all, to wit, 
98 per cent of the stock of the Lafayette Bank hnd 98 per 
cent of the stock of the South Side Bank was, during the 
taxable year, controlled by the taxpayer, the .Lafayette 
South Side Bank. | 

(i) Refusal of the Commissioner to include the Lafayette 
Bank and the South Side Bank in the consolidated return 
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for 1919, deprives the taxpayer of approximately $600,- 
000.00 invested capital, and excludes losses of approxi¬ 
mately $31,000.00 sustained by the two old banks for said 


vear. 


8 (j) Petitioner avers that said agreements herein¬ 

before referred to were carried out in accordance 
with the terms therein provided. 


Facts Primarily Pertaining to Error 2—Intangibles 

Acquired with Capital Stock. 


(a) The petitioner was formed during the year 1916 in 
accordance with the agreement hereinbefore referred to. 

(b) At date of incorporation, the petitioner issued 8,000 
shares of capital stock (par value $100.00) for all of the 
assets of the Lafayette Bank and the South Side Bank. 

(c) Of said 8,000 shares 3,000 thereof were issued to tin* 
stockholders of the Lafavette Bank for and in considera- 
tion of certain assets of the Lafayette Bank. 

(d) Of the 8,000 shares of capital stock issued, 5,000 
thereof were issued to the stockholders of the South Side 


Bank for and in consideration of certain assets of the 


South Side Bank. 

(p) Petitioner acquired certain tangible assets of the 
Lafayette Bank with a fair value of $468,000.00 and in addi¬ 
tion thereto all of its intangible properties by tin* issuance 4 
of the 3,000 shares. 

(/) Petitioner acquired certain tangible assets of the 
South Side Bank with a fair value of $780,000.00 and in 
addition thereto all of its intangible properties, by the is¬ 
suance of the 5,000 shares. 


(()) The total tangible properties acquired from the 
Lafavette Bank and the South Side Bank amounted to 
$1,248,000.00 as stated on page 4 of the agreement entered 
into dated January 14, 1915. 

(//) As heretofore alleged, petitioner acquired all 
the intangible assets of both the Lafayette Bank and the 
South Side Bank, said intangible assets at date of acquisi¬ 
tion having a fair value of to wit $752,000.00. 

9 (i) Petitioner alleges that it issued its capital 

stock with a par value of $800,000.00 for and in con- 
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sideration of the tangible assets of $1,248,000.00 and in¬ 
tangible assets of to wit $752,000.00. I 

(j) Petitioner further alleges that it issued $300,800.00 
par value stock for said intangible assets ajnd $499,200.00 
par value stock for said tangible assets thereby acquiring a 
paid in surplus of $748,800.00 on account of tangible prop¬ 
erty. 

(/r) The Commissioner, in determining the deficiency 
herein allowed a paid in surplus at date of organization of 
$448,000.00 representing the excess value of; tangibles ac¬ 
quired over the par value of the total stock issued as shown 
herein. 

(/) Petitioner concedes that of the $300,800.00 par value 
of stock issued for intangibles, said amount can be included 
in invested capital to the extent of only $200,000.00 by 
reason of the 25 per cent limitation on intangibles. 

VI. Wherefore, the petitioner prays that this Hoard may 
hear the proceedings and determine: 

(1) The Lafayette South Side Bank, the Lafayette Bank 
and the South Side Bank were affiliated, during the calen¬ 
dar vear 1919. 

» i 

(2) Petitioner is entitled to include in its invested capital 
intangible assets to the extent of $200,000.00 Required with 
the issuance of capital stock. 

(Signed) ABRAHAM LOWENHAUPT. 
ABRAHAM LOWENHAUPT, 

Messrs. Lowenhaupt and Waite, 

Saint Louis^ Missouri. 

10 (Signed) ROBERT X. MILLER. j 

ROBERT N. MILLER, ! 

Messrs. Miller and Chevalier, 

Washington, D. C. 

(Signed) JOHN E. McCLURE. ! 

JOHN E. McCLURE, 

Messrs. Miller and Chevalier, 

Washington, D. C. 

State of Missouri, 

('tty of Saint Louis, ss: 

William J. Jones, being duly sworn, says that he is Vice- 
President of the Lafayette South Side Bank, a^ove named, 

2—4762a 
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and as such is duly authorized to verify the foregoing peti¬ 
tion, that he has read the said petition and is familiar with 
the statements herein contained and that the facts therein 
stated are true, except such facts as are stated to be upon 
information and belief, and those facts he believes to be 
true. 

WILLIAM J. JONES. 

(Signed) A. 0. F. MEYER. 


Subscribed and sworn to before me this 16th dav of Feb- 

•> 

ruary, 1927. 


JOHN E. SCIILICKLIN, 

Notary Pul die. 


My commission expires 2/8/31. 


Now, May 2nd, 1928, tlie foregoing Amended Petition 
certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk C. S. Board of Tax Appeals. 

11 Filed Mar. 7, 1927. United States Board of Tax 

Appeals. 

United States Board of Tax Appeals. 

Docket No. 4848. 


Lafayette South Side Bank, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 
Answer to Amended Petition. 


The Commissioner of Internal 


Revenue, by his attor¬ 


ney, A. W. Gregg, General Counsel, Bureau of Internal 
Revenue, for answer to the amended petition of the above- 
named taxpayer, admits and denies as follows: 

1, 2 and 3. Admits the allegations contained in para¬ 
graphs 1, 2 and 3. 
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i 

j 

4. Denies that any error has been committed in the de¬ 
termination of the deficiency and specifically denies that the 
Commissioner has erred as is alleged in subdivisions (a) 
and (b) of paragraph 4. 

Facts Pertaining to Error No . 1. 

5. (u), ( b ), (r) and (d). Admits the allegations contained 
in subdivisions (a), (/>), (e) and (d) of paragraph 5. 

(c), (/) and (//). For lack of sufficient information to 
form a belief denies the allegations contained in subdivi¬ 
sions (c), (/) and (//). | 

(//) and (/). Denies the allegations contaiiied in sub¬ 
divisions (//) and (■/). 

(./). For lack of sufficient information to form a belief 
denies the allegations contained in subdivision (j). 


Facts Pertaining to Error No. 2. j 


(a) . Admits the allegations contained in subdivision (a). 

(b) . For lack of sufficient information to form a belief 

denies the allegations contained in subdivision (b). 
12 (c) and (d). Admits the allegations contained in 

subdivisions (r) and (d). 

(e), (/), (//), (//), (i), (j) and (k). For lack of sufficient 
information to form a belief denies the allegations con¬ 
tained in subdivisions (c), (/), (y), (h), ( i ), (j)\ and (k). 

(l). Admits that in the event the finding is; made that 
stock was issued for intangibles the limitation of 25% must 

i 

be applied. j 

Denies generally and specifically each and every allega¬ 
tion in taxpayer’s petition contained not hereinbefore ad¬ 
mitted, qualified or denied. 

Wherefore, having fully answered the amended petition 
of the above-named taxpayer, the Commissioner'prays that 
its appeal be denied. 

A. W. GREGG, 

General Counsel Bureau of Internal Revenue. 


Of counsel: 

HENRY RAVENEL, 

Special Attorney Bureau of Internal Revenue. 


i 

i 
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Now, May 2nd, 1928, the foregoing Answer to Amended 
Petition, certified from the record as a true copy. 

[Seal United States Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

13 A true copy. Teste: 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

United States Board of Tax Appeals. 

Docket Nos. 4848, 7831. 

Lafayette-South Side Bank, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 
Promulgated September 7, 1927. 


1. The evidence in these proceedings is insufficient to 
show that control existed on the part of the petitioner suf¬ 
ficient to warrant affiliation during the period of liquidation 
of two other corporations the assets of which had been 
partially taken over by the petitioner. 

2. Where stock is specifically issued for tangible assets 
and by the same agreement good will is to be turned over 
to the same corporation without an issuance of stock or the 
payment of any other consideration therefor, the principle 
laid down in St. Louis Sen/r ('•>.. 2 i>. T. A. (549, wherebv an 
allocation of the stock between tangibles and intangibles 
was permitted, is not applicable. 

Paid-in surplus on intangibles denied. Jlerald-Despatch 
Co., 4 B. T. A. 1096. 


John E. McClure, Esq., and Abraham Loicenhaupt, Esq., 
for the petitioner. 

Henri / Bavenel, Esq., for the respondent. 

The Commissioner determined deficiencies for 1919 and 
1920 the amounts of $158.97 and $8,983.68, respectively. 
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Findings of Fact. 

Prior to 1915, there were in existence two Missouri cor¬ 
porations known as the Lafayette Bank and thje South Side 
Bank, which were carrying on a banking business in the 
City of St. Louis, Missouri. The Lafayette Bank had an 
authorized capital of $200,000.00, all of which was issued 
and outstanding. The South Side Bank had an authorized 
capital of $500,000.00, all of which was issued and outstand¬ 


ing. 
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On January 14, 1915, the Lafayette Bank and the 
South Side Bank entered into the following agree¬ 
ment having for its purpose the information of a new bank 
to be known as the Lafayette-South Side Bailor 

Agreement Entered Into Between the Lafayette Bank, 

Party of the First Part, and the South Side! Bank of St. 

Louis, Party of the Second Part. 

* 


Whereas, it is the desire of said parties thajt their busi¬ 
ness be transferred to a new banking corporation, to be 
known as the Lafavette-South Side Bank of St. Louis, it 
is therefore agreed bv and between the parties as follows: 

I. The parties agree to form, or cause to be formed, a 
new banking corporation, under the laws of Missouri, 
under the name of “Lafayette-South Side Rank of St. 
Louis,” and the Bank shall be located in thejCity of St. 
Louis. The amount of the capital stock shall be Eight 
Hundred Thousand Dollars ($800,000), divided into eight 
thousand shares of the par value of one hundred dollars 
($100) each, full paid and lion-assessable, and the New 
Bank shall have a surplus and undivided profit^, as herein¬ 
after stated. First party, through its nominees, shall sub¬ 
scribe for three thousand shares of the stock jof the New 
Bank, and second party, through its nominees shall sub¬ 
scribe for live thousand shares. The Board of Directors 
shall consist of seventeen stockholders, and the following 
named shareholders shall constitute the boat'd for the 
first year, viz: 

August A. Busch, Clias. F. Betz, 

Clias. Ehlcrmann, C. W. Johnson, 

Walter R. Medart, Ily. Menzenv^erth, 
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A. C. F. Meyer, 
Joseph Pauly, 
Fred Widmann, 
Jos. A. Goettler, 
P. J. Pauly, Sr., 


George F. Moore, 
Clias. Schroeter, 

B. G. Brinkman, 

F. C. Hahn, and 
Henry Ziegenhein, 


the seventeenth director to be named later by a majority 
of the sixteen above named. But in case of the death, dis¬ 
ability, absence or refusal of am* of them to act, the remain- 
ing persons above named shall select a substitute or sub¬ 
stitutes. The corporation shall continue for fifty years 
and shall have all the powers which such banking corpora¬ 
tions now have or mav hereafter be authorized bv law 

• * 

to have. The said corporation is hereinafter referred to 
as the “New Bank"; and the contracting parties are re¬ 
ferred to as the “old Banks.” 

The parties also agree to form, or cause to be formed, 

a realty company, under the laws of Missouri pertaining 

to manufacturing and business companies. Article VII, 

Chapter 33 of Revised Statutes of Missouri of 1909 and 

Amendments thereto. The name of such corporation shall 

be “Lafayette-South Side Realty Company,” or such other 

name shall be adopted for such realty corporation as the 

incorporators may deem proper. Said corporation 

15 shall be located in the Cite of St. Louis. The 

•• 

amount of its capital stock shall be $S,()()().()() divided 
into eighty shares, of the par value of $100.00 each, full 
paid and non-assessablo. First party, through its nomi¬ 
nees, shall subscribe for tliirtv shares of the stock of the 
Realty Company and second party, through its nominees, 
shall subscribe for fiftv shares. The Board of Directors 
shall consist of Seventeen shareholders and the following 

o 

named shareholders shall constitute the board for the first 
vear, viz: 

* 7 


August A. Busch, 
Clias. Ehlermann, 
Walter R. Medart, 
A. 0. F. Meyer, 
Joseph Pauly, 
Fred Widmann, 
Jos. A. Goettler, 

P. J. Pauly, Sr., 


Clias. F. Betz, 

C. W. Johnson, 
Hv. Menzenworth, 
George F. Moore, 
Clias. Schroeter, 
B. G. Brinkman, 

F. C. Hahn, and 
Henry Ziegenhein, 
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the seventeenth director to he named later by a majority 
of the sixteen named above. But in case of the death, dis- 
ability, absence or refusal of any of them t<|> act, the re¬ 
maining persons above named shall select a {substitute or 
substitutes. The corporation shall continue for fifty years 
and shall be formed for the purpose of acquiring a bank¬ 
ing house site and erecting a banking house thereon for the 
New Bank, to be formed as in the foregoing paragraph 
provided, and with the general powers of a realty corpora¬ 
tion incorporated under said laws. The site tp be selected 
shall be determined bv the Board of Directors of said 
Realty Company, and if by the Board deerrujd advisable, 
such site shall front on South Broadway, not further north 
than Carroll Street nor further south than Russell Avenue. 

III. First party, for and in payment of the! three thou¬ 
sand shares of the New Bank to be subscribed for bv its 
nominees, shall pay to the said Lafayette-South Side Bank 
of St. Louis, at the time of its corporation, either in cash 
or other net assets of the character and valuejhereinafter 
defined, the sum of $408,000.00 over and abov<ji liabilities; 
and second party, for and in payment of the five thousand 

shares of the New Bank to be subscribed for bv its nomi- 

. • 

nees, shall pay to the said Lafayette-South Side Bank of 
St. Louis, at the time of its incorporation, either in cash 
or other net assets of the character and value hereinafter 
defined, the sum of $780,000.00, over and above liabilities; 
making, for the said Lafayette-South Side Blank of St. 
Louis, net assets of $1,248,000.00 and corresponding credits 
as follows : 

Capital Stock . $800,000.00 

Surplus Fund. 400,000.00 

Undivided Profits. | 48,000.00 


The New Bank shall not be formed until the inew bank¬ 
ing house is ready for occupancy, and the transfer of assets 
in payment for subscriptions shall not be made until the 
incorporators are ready to execute the Articles; of Incor¬ 
poration of the New Bank; but the New Bank shall be 
formed within eighteen months from the date hereof 
16 (unless the completion of the building is unneces¬ 
sarily retarded by strikes, accidents, or other causes 
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beyond the control of the parties hereto), otherwise this 
agreement shall be void. 

In lien of all cash, or together with cash, in an amount 
sufficient to make up and pay for said subscriptions, either 
party may turn over such of its bank credits, bonds, stocks, 
real estate located in the City of St. Louis (but not else¬ 
where), real estate loans, mortgages, notes, bills of ex¬ 
change, drafts or other securities, negotiable, or lion- 
negotiable, lawfullv held and owned bv it, in its own right 
absolutely, at the date of such incorporation of the New 
Bank, including interest items accrued to that date, all of 
an actual and guaranteed value at date of incorporation 
of the New Bank,i equal to the amount of cash in lieu of 
which such other assets are to be substituted. And the 
cash and other assets so to be turned over by the Lafayette 
Bank, the first party, must be $408,000.00 in excess of all 
its liabilities which the New Bank may agree to assume, 
and tlie amount of cash and other assets so to be turned 
over by the South Side Bank of St. Louis, the second party, 
must be $780,000.00 in excess of all its liabilities which 


the New Bank may agree to assume. 

First party shall appoint a committee of two to represent 
it, and second party shall appoint a committee of two to 
represent it, and either party has power from time to time 
to subslit no other members of the committee in lieu of those 


first appointed. The two committees shall constitute a 
joint committee, and from and after the date when this 
agreement is ratified bv two-thirds of the stockholders of 
each Bank, and until the turning over of the assets of the 
New Bank, the joint committee and each of the members 
thereof shall have free access to enter the premises of the 
parties hereto and examine all books, papers, accounts 
and other assets of every kind and character to the parlies 
belonging, and all collateral and other securities held by 
the parties and all reports pertaining to the credit of cus¬ 
tomers, and all reports of the Bank Commissioner or Ex¬ 
aminers of the State Banking Department and of St. Louis 
Clearing House Association or its Examiners. And the 
members of the joint committee shall, at about the date 
of the incorporation of the New Bank, and as of that 
date, determine the assets and the fair market value of all 
assets so to be turned over in lieu of cash, and no assets 
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which, in the opinion of any one of the four inembers of 
the joint committee, are not fully worth the book value 
thereof as carried on the books of the Bank shhll be taken 
over by the New Bank, except at a value unanimously 
agreed upon by the members of the joint comipittee. But 
if any asset thus questioned is one which, from the stand¬ 
point of prudent banking, ought to be acquired jby the New 
Bank and is claimed to be of a value greater than book 
value, and the four members of the joint committee cannot 
agree upon such value, then the Chief Examiner of the 
St. Louis Clearing House Ass hi shall determine whether 
the New Bank ought lo take over such assets and at what 
value, and his decision shall be final and conclusive upon 
all parties and thereupon the same shall be taken over by 
the New Bank at the valuation so determined by him, pro¬ 
vided the party owning such asset is willing to turn it 
over at that value, otherwise the same shall not be turned 
over to the New Bank. 

17 In the event the Chief Examiner of the St. Louis 
Clearing House Association should refuse to perform 
the duties required of him under this or under any other 
paragraph of this agreement, then the President of the St. 
Louis Clearing House Association shall designate some one 
else to act in the place and stead of the Chief Examiner, 
and the person so appointed by him shall hak T e all the 
powers herein entrusted to the said Chief Examiner. 

Except as in this agreement otherwise provided, either 
old Bank may reserve to itself any asset belonging to it 
which its committee does not wish to turn over tjo the New 
Bank at book value or at the value fixed by the Said Chief 
Examiner, but in that event cash is to be put in, in lieu of 
the assets so reserved. 

It is further understood that if the assets of one of the 
old Banks as unanimously accepted and approved by the 
joint committee amount to more than the amount which 
such old Bank is required to pay or turn over to the New 
Bank as hereinbefore provided, then such old Bank may 
select from the assets thus approved such of them as it may 
desire to turn over to the New Bank, thus giving the old 
Bank the choice of determining the assets to be contributed 
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as its share of the Capital, Surplus and Undivided Profits 
and Contingent Fund and to be so paid in and delivered by 
said Bank to the New Bank. 

IV. In addition to the cash and other assets to be as¬ 
signed to the New Bank, as hereinbefore provided, said 
Lafayette Bank and said South Side Bank of St. Louis shall 
each also assign and turn over to tlie New Bank cash and 
other assets and in case assets other than cash are trans¬ 
ferred, and same are to be approved, valued and accepted in 
the manner hereinbefore provided) of the value of one hun¬ 
dred thousand dollars ($100,000.00), in the case of each 
Bank, as a Guarantee Fund to cover any and all losses, bad 
debts, discrepancies and shortages subsequently appearing 
with reference to assets conveyed by said respective Banks 
to said New Bank. 


One of said funds of $100,000.00 shall be credited on the 
books of said New Bank to an account to be called “Special 
Reserve Fund No. 1, for Contingent Losses, Lafayette Bank 
Assets”; and the other fund of $100,000.00 shall be credited 
in a similar manner to an account to be called “Special 
Reserve Fund No. 2, for Contingent Losses, South Side 
Bank of St. Louis Assets.” Each of said Special Reserve 
Funds shall be credited annually with interest at the rate 
of five per cent per annum upon the average balance to 
the credit of said fund during the preceding year, and such 
interest shall be added to the Guarantee Fund. Any loss, 
bad debt, discrepancy or shortage, accruing or discovered 
within three years from the date of the incorporation of 
said New Bank, with respect to any assets assigned or con¬ 
veyed to said New Bank by said Lafayette Bank (or any 
renewals or extensions thereof as hereinafter provided), 
shall be charged to said Special Reserve Fund No. 1, when¬ 
ever so directed bv the Board of Directors of the New Bank, 
and any loss, bad debt, discrepancy or shortage ac- 
18 cruing or discovered within three years from the 
date of the incorporation of said New’ Bank with re¬ 
spect to any assets assigned or conveyed to said New’ Bank 
by said South Side Bank of St. Louis (or any extensions 
or renewals thereof as hereinafter provided), shall be 
charged to said Special Reserve Fund No. 2, whenever so 
directed bv the Board of Directors of the New’ Bank. 
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Said Special Reserve Fund shall remain on] deposit as 
Guarantee Funds as aforesaid for three years from and 
after the date of incorporation of the New Bank,! and during 
said period the New Bank shall not permit either of the 
parties, or anyone claiming through or under th<^m, to with¬ 
draw tlie said funds or any part thereof, nor the interest 
thereon, except by credits against the same when arising as 
aforesaid. But at the end of said period of tlirqe years the 
amount remaining to the credit of said Special Reserve 
Fund No. 1 (after further reducing the same by j losses, bad 
debts, discrepancies or shortages, actual or contingent, for 
which said Lafayette Bank may then be liable), shall be 
paid to the said Lafayette Bank or to its order or assigns. 
And at the end of said period of three years {lie amount 
remaining to the credit of said Special Reserve Fund No. 
2 (after further reducing the same by losses, bad debts, 
discrepancies, or shortages, actual or contingent 1 ^ for which 
said South Side Bank of St. Louis may then be liable), 
shall be paid to the said South Side Bank of St. Louis or 
to its order or assigns. Amounts then retained to cover 
contingent liabilities or losses of the old Banks; shall bear 
interest at the same rate and in the same manner as above 
provided, but the same shall be paid over to the old Banks 
respectively entitled to the same whenever the contingent 
liability has been satisfied, released or defeated. But no 
deduction shall be made from the Special Reserve Fund of 
either Bank for ‘‘contingent’’ liabilities, at the end of said 
three years, unless such contingent liabilities a|re then in 
litigation. j 

Real estate, bonds, stocks, debentures and other securities 
of that nature assigned or conveyed to the New; Bank are 
to be guaranteed to the New Bank, by the Bank trans- 
ferring the same, to be at the date of transfer of the value 
then agreed upon, and all loss, if any, in value thereafter, 
shall be borne by the new Bank and all appreciation in value 
shall belong to the New Bank; but losses thereafter, occa¬ 
sioned because of any defect in title, shall be guaranteed 
to the New Bank and made good by the old Bank.| 

Real estate loans, mort-ages, notes, bills of j exchange, 
special tax bills, drafts or overdrafts are to be guaranteed 
to the New Bank to be of the value at which the; same are 
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to be taken over, and if any losses actually occur thereafter 
within three years from the date of the incorporation of the 
New Bank in the collection of any of such assets (or re¬ 
newals or extensions thereof as hereinafter provided), such 
losses are to be borne by the Bank which transferred the 

9 / 

same, and said Bank guarantees the New Bank against any 
such loss. Losses occur-ing after said three year period 
shall be borne by the New Bank. Assets charged off 
against the Special Reserve Fund shall be turned over to 
the Bank which transferred the same to the New 
19 Bank, at date of such charging off. The deposit of 
such Special Reserve Fund as such collateral 
guaranty shall not be deemed as a release of the old Bank 
from liability on its guaranty with respect to any loss or 
losses, occur-ing within the three year period, in excess of 
such Special Reserve Fund. 

No renewal or extension, however, shall be granted by 
the New Bank except at the risk of the New Bank, unless 
the old Bank which transferred such asset to the New Bank 
requests such renewal or extention, and if any actual loss 
occurs within the three-year period, with respect to renewal 
paper renewed at the request of either old Bank, the loss 


shall be borne by the old Bank, but if such loss occurs there¬ 
after the loss shall be borne by the New Bank. 

V. If, at the date of the valuation of the assets of the 
respective Banks, preliminary to the incorporation of the 
New Bank, it appears that either Bank will not be able to 
turn over to the New Bank, in cash or other acceptable 
assets, the amount hereinbefore agreed to be put by it (the 
Lafayette Bank $468,000.00 and $100,000.00 Special Reserve 
Fund, and the South Side Bank of St. Louis $780,000.00 and 
$100,000.00 Special Reserve Fund), then the other Bank 
may correspondingly reduce the payment to be made by it 
for account of capital stock, surplus and undivided profits; 
that is to say, on the basis hereinbefore provided each 
party was to pay in, for capital stock, surplus and undivided 
profits, the sum of $156.00 per share for the shares sub¬ 
scribed for it, and therefore if the amount in cash and 


other assets which can only be so contributed by either 
party be less than $156.00 per share, the amount to be 
paid in per share by the other party shall be similarly re¬ 
duced. 
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VI. From the date of the incorporation of the New Bank, 
and when it has been authorized by the Bank Commissioner 
to engage in business, the parties hereto agree [to turn over 
to the New Bank the good-will of their banking businesses 
and the customers thereof, so far as the New B^nk may de¬ 
sire them; and to enable the New Bank to become fully 
possessed of such good-will and forever afterwards to en¬ 
joy the same, the parties hereto agree that they will not, 
at any time thereafter, engage in any branch Of the bank¬ 
ing or safe-deposit business, except to liquidate their re¬ 
maining assets and distribute them to their stockholders, 
and they agree to wind up their affairs and to procure 
a dissolution of their charters whenever their affairs have 
been wound up, and not later than five years from the in¬ 
corporation of the New Bank. The parties alsb agree that 
they will take steps, at the time of the incorporation of 
the New Bank or thereafter, to change their corporate 
names so that they will not have a corporate name similar 
in any respect to the name of the New Bank;! but unless 
such change of corporate name be required by the State 
Bank Commissioner, the contracting parties! shall not 
change their corporate names prior to the | incorpora¬ 
tion of the New Bank, nor shall they change their corporate 
names after the incorporation of the New Bank except at 
the request of the New Bank; and neither;of the con- 
20 trading parties shall be requested by the! New Bank 
to change is corporate name unless the jXew Bank 


makes such request of both the contracting parties. 

After the incorporation of the New Bank, all mail 
matter, telegrams, etc., addressed to either of the; old Banks, 
shall be turned over to the New Bank in the first instance; 
and if the same pertain to matters in which the [New Bank 
is in no wise interested, then such communication shall be 
turned over to the old Bank to whom they were addressed; 
it being the intention of this agreement that the |New Bank 
shall succeed to all the business of the old Banks, although 
receiving only assets to the extent hereinbefore! provided, 
and it being distinctly understood that the New Bank is 
to assume none of the liabilities of the old Banks, except 
those herein expressly assumed by the New Bank. 

It is also expressly understood that the offices of the old 
Banks, until fully liquidated and dissolved, shall be kept in 
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the banking rooms of the New Bank, in such space as may 
be allotted to them by the New Bank, but no rent shall be 
charged to the old Banks, nor shall they be compelled to 
pay the New Bank any other compensation growing out of 
the keeping of their offices in the banking rooms of the New 
Bank, nor for clerical services, if any are furnished by the 
New Bank in assisting the old Banks in the liquidation 
of their affairs. The New Bank, may, however, permit or 
require the old Banks to withdraw their offices to some 
other location. While the offices of the old Banks are main¬ 
tained at the banking rooms of the New Bank, neither of 
the old Banks shall be permitted to put up any sign on the 
building to indicate that it is located at said premises, and 
the officers, directors and stockholders of the old Banks 
shall have access to the premises only during such reason¬ 
able business hours as the New Bank may direct. 

VII. The present leasehold, hold by the South Side Bank 
of St. Louis, on its banking house, northwest corner of 
Broadway and Pestalozzi Street, expiring May 1, 1915, and 
which is to be renewed for five years, shall be assigned to 
the New Bank, but the same shall not be valued as an asset 

of any value; the: New Bank shall assume all the covenants 

•/ 

on the part of the lessee and shall hold the lessee harmless 
therefrom. 

The New Bank is not to acquire the office, banking or 
safe deposit fixtures of either old Bank, except as may here¬ 
after be mutually agreed upon, nor is any valuation to be 
placed on “good-will'’, “business” or “going value” of 
either Bank, nor on its books of account, card system, or 
stationery. The books of account, card systems, etc. in so 
far as they pertain to assets transferred to the New Bank, 
shall be turned over to the New Bank, but no value shall be 
placed thereon. 

The amount invested by each of the old Banks, in the 
stock of the Realty Company above referred to, or in loans 
or advances to said Realty Company, shall be accepted at 
its cost or face value by the New Bank, plus accrued in¬ 
terest at five per cent, and the joint committee shall 
21 have no power to place a higher or lower value on 
such investments. 

The present site of the Lafayette Bank at Broadway and 
Park Avenues, shall be taken over by the New Bank at a 
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valuation of $20,000.00, for the fee simple title, free from 
liens or encumbrances. 

VIII. Except as herein otherwise provided, the New 
Bank shall not assume any liabilities whatsoever of either 
of the old Banks, except as follows: The New Bank is to 
assume liability for such current deposits, saying’ deposits, 
special deposits, cashier’s checks, certified checks, certifi¬ 
cates of deposit, drafts or other bills of exchange, re-dis- 
counts, overdrafts, acceptances and accrued interest owing 
by each old Bank, as are shown on its books ahd statement 
of assets and liabilities at date of transfer but for none 
others; and, as already stated, the assets to bq contributed 
bv the Lafayette Bank shall exceed all its sajd liabilities 
by $468,000.00, in addition to which it is to j put up the 
Special Reserve Fund of $100,000.00, and the assets to be 
contributed by the South Side Bank of St. Louis shall ex¬ 
ceed all its liabilities by $780,000.00, in addition to which 
it is to put up the Special Reserve Fund of !$100,000.00. 

IX. it is further understood that the shares'of stock of 
the New Bank which each of the old Banks isj to get, are 
to be immediately turned over by it, under appropriate 
resolutions to be adopted by its Board of Directors and 
stockholders, to its lawful stockholders, authorising or rati¬ 
fying this agreement, on the basis hereinafter mentioned, 
and such stock as non-assenting stockholders! refuse to 
take, shall be sold by the old Bank and the proceeds shall 
be held bv it as a fund to satisfy the claims of such non- 

* * j 

assenting stockholders. The capital stock of th<* Lafayette 
Bank being $200,000.00 its stockholders shall receive one 
and one-half shares of stock of the New Bank! in partial 
liquidation on account of each one share of Lafayette Bank 
stock. The capital stock of the South Side Bank of St. 
Louis being $500,000.00, its stockholders shall receive one 
share of stock of the New Bank in partial liquidation on 
account of each one share of South Side Bank of St. Louis 
stock. 

X. If the New Bank should be required to defend any ac¬ 
tion, whether at law or in equity, which may be brought 
against it, by any minority stockholder of one of the old 
Banks, or by any person claiming to have been Wrongfully 
deprived of his rights as a stockholder, and who Refused to 
authorize or ratify this agrement, any judgment which may 


24 


LAFAYETTE SOUTH SIDE BANK VS. 


be recovered against the New Bank, together with the ex¬ 
penses incurred by it in defending such action, shall be 
refunded to it by the Bank of which such litigant was or 
claimed to be a stockholder, and the amount thereof mav 
he deducted by the New Bank from the Special Re- 
22 serve Fund of such old Bank. 

If the aggregate number of shares held by non¬ 
assenting shareholders of either old Bank, amounts to more 
than fifty shares in number, the old Bank shall be required 
to put up with such New Bank, at date of incorporation, 
such additional separate collateral security as will be suffi¬ 
cient to protect the New Bank against any liability to such 
non-assenting shareho 1 ders. 

XI. The New Bank shall cause the following officers to 
be elected: 


August A. Busch 

A. C. F. Mover 

B. G. Brinkman i. 
F. C. Hahn . . . 
Otto J. Gossrau 
B. J. Bloemker 


.. . President. 

. .First Vice-President. 
Second Vice-President. 

.Cashier. 

.Assistant Cashier. 

. . . . Assistant Cashier. 


In the event of the death, disability or refusal to act, of 
any of the said officers, the Board of Directors of the New 
Bank, shall (ill such office. 

All legal matters pertaining to the carrying out of this 
agreement, the organization of the New Bank and the trans¬ 
fer of the business and assets of the old Banks to the New 
Bank, shall be referred to the law firm of Schnurmacher & 
Rassieur, and their fees for services in this connection shall 
be borne by the New Bank; but services rendered for either 
of the old Banks in connection with their other affairs, or 
in connection with their liquidation and dissolution, shall 
be paid for by the Bank employing them. Any matter of 
dispute arising under this agreement, with respect to the 
true and correct interpretation of any of its terms, shall be 
referred to said attorneys, whose decision thereon shall be 
final and conclusive as to all parties. 

XII. This agrement shall not become binding on either 
party, unless, on or before March 1,1915, at least two-thirds 
. of the stockholders of each of the old Banks have in writing 
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approved and ratified this agreement ;nor if, in guy proceed¬ 
ing, either Bank is permanently enjoined from carrying out 
this agreement; nor if the State Banks Commissioner refuses 
to permit the old Banks, or either of them, to make such 
transfers or refuses to permit the New Bank to commence 
business. ! 


The foregoing agreement was ratified by all of the stock¬ 
holders of the La fa vet te Bank bv the following tirust agree- 
ment entered into on January 14. 1915: 

i 

23 Agreement, entered into between the undersigned, 
who are stockholders of the Lafayette Bank, as par¬ 
ties of the first part, P. J. Pauly, Sr., B. (?. Brinkman, and 
F. C. Hahn, Trustees, as parties of the second! part, and 
said Lafayette Bank as parties of the third part, \V r itnesseth: 

i 

1. First parties agree to assign and deliver j their cer¬ 
tificates of stock (represent ing the number of j shares of 
said Bank hereinafter set opposite their names), to said 
Trustees, who shall cause tlie same to be transferred on 
the books of the corporation and cancelled, and new cer¬ 
tificates for said shares shall be issued in the names of the 
Trustees. Such shares shall be hold by the Trustees upon 
the trusts hereinafter mentioned, but. thev mav Cause eer- 
tificates for two shares each to be issued to such persons 
as they may select, to qualify them as directors of said 

La fa vet te Bank. 

♦ 

The Trustees shall issue to each subscriber a trust cer¬ 
tificate or certificates for the shares deposited! by him, 
which certificate shall be substantially in the following 
form: 


Trust Certificate. 


No. —. 


St. Louis, Mo., 


+, 1M-. 


The undersigned Trustees hcrcbv ccrtifv that thev hold 

*- v * I * 

in trust for-— shares of the capital jstock of 

the Lafayette Bank, upon the trusts set forth in a certain 
agreement, dated January 14, 1915, entered into between 
certain stockholders of said Bank, the undersigned as 
Trustees and the said Bank. Attached to said agreement, 
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and therein referred to, is an agreement entered into be¬ 
tween the Lafavette Bank and the South Side Bank of 

m/ 

St. Louis, providing for the amalgamation of said banks 
and the formation of a New Bank, under the name of 
Lafayette-South Side Bank of St. Louis. 

In the event of the formation of the Lafayette-South 
Side Bank of St. Louis, as in said agreement provided, the 
holder hereof will be entitled to one and one-half shares 
of the stock of said New Bank for each one share of the 
stock of said Lafayette Bank now held in trust for him, 
and to his pro rata of the amounts paid out by the said 
Lafayette Bank in liquidation. Dividends which may be 
paid by the said Lafayette Bank prior to the incorporation 
of the New Bank shall, as and when the same are collected 
by the Trustees, be paid by them to the trust certificate- 
holders, registered on the trust certificate books of the 
Trustees. No other distribution will be made to certifi¬ 
cate-holders except upon the presentation of the certificate 
bv the holder for endorsement thereon of the amount to 
be distributed. The shares deposited in trust will be re¬ 
turned to the holder hereof or his transferee in the event 
such New Bank is not formed within the time fixed in said 
agreement, or in the event of the rescission of said agree¬ 
ment for the amalgamation of said Banks, but only upon 
surrender of this certificate, properly endorsed. 

24 This certificate is negotiable, but the Trustees 
will not be required to recognize the validity of any 
transfer hereof unless in writing endorsed hereon, and 
then only upon surrender of this certificate, properly en¬ 
dorsed, whereupon this certificate will be cancelled and a 
new trust certificate will be issued to the transferee. 

— shares. 

Trustee*. 

(Endorsement:) -. 


(Assignment.) 

I hereby assign to-my rights in — shares of 

the shares of the Lafayette Bank referred to in the within 
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trust certificate and my rights to that extent, as beneficiary 
of the trust; and I authorize the Trustees to cancel this 
certificate and to issue new trust certificates in lieu thereof. 
-, 191-. 


Witness: 


2. In case of the transfer of any trust certificate, the 
transferee, by the acceptance of such transfer, accepts the 
provisions of the trust agreement and becomes bound 
thereby, the same as it' he had signed the agreement, as one 
of the parties of the first part. 

3. The parties of the first part hereby givp their full 
consent to the transfer bv the Lafayette Bank [to the pro¬ 
posed New Bank, the Lafayette-South Side Bjank of St. 
Louis, of all its assets, or as much thereof as may be re¬ 
quired under the provisions of the agreement entered into 

between the Lafavettc Bank and the South Side Bank of 

* 

St. Louis, bearing even date herewith, a copy of which 
agreement is hereto attached. And the parties bf the first 
part, for themselves and their assigns, hereby j ratify the 
action of the Lafayette Bank in entering into said agree¬ 
ment; and they authorize the trustees to vote [said stock 
in favor of any resolution necessary to ratify the said 
agreement or to carry it out. 

o J 

25 4. When such sale of the business and assets of 

the Lafayette Bank is made and the certificates of 

* ^ I 

stock of the New Bank are issued to the Trustees; the Trus¬ 
tees shall cause to be issued to each of the parties of the 
first part certificates for one and one-half shares qf the New 
Bank on account of each one share of the Lafayette Bank, 
contributed by him and transferred to the Trustees, all as 
in said agreement for the amalgamation of the two Banks 
provided. 

5. If such New Bank is formed, as in said agreement 
provided, the Lafayette Bank shall thereafter! cause its 
remaining assets to be liquidated and reduced tio cash as 
speedily as practicable, and shall make distribution thereof 
to its stockholders; and the Lafayette Bank shall sell any 
and all assets not otherwise collectible, in order to secure 
the cash required for distribution purposes. When and as 
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the Trustees receive such distribution from the old Banks, 
they, the Trustees, shall likewise make distribution thereof 
among the trust certificate holders, according to their re¬ 
spective interests, without priority or preference to any 
of them. Dividends which may be paid by the old Bank, 
prior to the incorporation of the New Bank, shall, as and 
when the same are collected by the Trustees, be paid by 
them (or by the Bank for the account of the Trustees) to 
the trust certificate holders registered on the trust-certifi¬ 
cate books of the Trustees. 

fi. Upon the final distribution of all assets of said Lafay¬ 
ette Bank, the Trustees shall cause the said corporation 
to be dissolved and the certificates of stock held bv the 
Trustees to be cancelled. 

7. In case of the death of any of the Trustees, or in case 
of the resignation of any of them, the holders of a majority 
in amount of outstanding trust certificates mav, bv instru- 
ment in writing, appoint a new Trustee to fill the vacancy. 
Until such appointment is made, the remaining Trustee 
shall have full power to act. And upon any and all mat¬ 
ters, a majority of the Trustees shall have full power to 
act. The Trustees may choose one of their number as 
Secretary and lie shall thereupon be authorized, in behalf 
of the Trustees,; to sign their names to trust certificates 
and to issue them with the same effect as if signed by all 
the Trustees in person. Checks may also be issued and 
signed by the Secretary in the names and behalf of all the 
Trustees. The Trustees shall keep a record of all trust 
certificates issued by them, of the names of all trust cer¬ 
tificate holders, of all transfers, and of all their receipts 
and disbursements. 

S. In the event the New Bank, Lafayette-South Side Bank 
ot St. Louis, is not formed, and the agreement between the 
two Banks is not carried out, then the shares of the La- 
layette Bank contributed by the subscribers shall be re¬ 
turned by the Trustees to the then lawful holders of the 
outstanding trust certificates upon the surrender of such 
trust certificates. 

-6 9. The pro rata assets of the Lafayette Bank which 

may lu* due to non-assenting stockholders shall be 
held by the corporation for them, and all damages or other 
sums which the corporation may be required to pay to non- 
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assenting stockholders, including costs and expenses of 
litigation, shall be paid by the corporation out of undis¬ 
tributed assets, and all damages or other sums which the 
said Trustees may be required to pay to non-assenting 
stockholders, including costs and expenses pf litigation, 
shall be paid by the Trustees out of undistributed assets 
coming into their hands as such Trustees. 

10. There are five counterparts of this agreement and 
the signatures to all of them shall be counted the same as 
if all were signed to one copy. This instrument shall be 
void unless subscribed bv at least two-thirds of all the 
stockholders of the Lafavettc Bank, and unless the shares 
so subscribed are accordinglv transferred and surrendered 
to the Trustees on or before March 1,1915; but the Trustees 
are authorized and directed to cont inue to take subscriptions 
thereafter, and all stockholders thereafter subscribing and 
contributing their stock shall be regarded the same as stock¬ 
holders who subscribe before March 1, 1915. Ijf the neces¬ 
sary two-thirds of the stock has not been subscribed and 
transferred to the Trustees on or before March 1, 1915, 
as in this agreement provided, or if, on or befoite said date, 
the nocessarv two-thirds of the stock of the iSouth Side 
Bank of St. Louis has not been transferred fo Trustees 
under a certain trust agreement, providing for the rati¬ 
fication bv the stockholders of said Bank of the!Agreement 
between the two Banks for their amalgamation, or if the 
said agreement for the amalgamation of the two Banks 
be rescinded by either of the parties as in said; agreement 
provided, then the shares transferred to the Trustees under 
this agreement shall be returned forthwith to the trust cer¬ 
tificate-holders or their assigns, upon surrenderjof the out¬ 
standing trust certificates. i 


On the same date, January 14. 1915, the stockholders of 
the South Side Bank, parties of the first part, (August A. 
Busch, A. C. F. Mover and Ilcnrv Menzenwerthl Trustees, 
parties of the second part, and the South Side Bank, party 
of the third part, entered into a trust agreement; similar to 
the foregoing trust agreement entered into by the; Lafayette 
Bank and its stockholders and the trustees. 

The terms of the three agreements hereinbefore referred 
to were carried out. The stockholders of the two! old banks 
transferred their stock in the respective old banks to the 


! 

I 
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trustees named in the respective agreements in exchange 
for negotiable trust certificates issued, and author- 
27 ized the said trustees to vote said stock so trans¬ 
ferred in any wav necessarv to ratifv and carry out 
the aforesaid agreement relating to the formation of the 

New Bank known as the La fa vet t e-South Side Bank. 

% 

The petitioner, the Lafayette-South Side Bank, was 
formed in 1916 in accordance with the agreement herein¬ 
before referred to. At the date of incorporation, the peti¬ 
tioner issued 8,000 shares of capital stock, par value $100.00, 
for certain of the assets of the Lafavette Bank and the 
South Side Bank, 3,000 shares being issued for assets of the 
Lafayette Bank and 5,000 for assets of the South Side Bank. 
The tangible assets conveyed by the Lafayette Bank had a 
value of $468,000 and those of the South Side Bank a value 
of $780,000, or a total value of tangible assets of $1,248,000. 

Thereafter the Lafayette Bank and the'South Side Bank 
continued in existence for the purpose of liquidating their 
assets and for such other purposes as might be necessary 
to a furtherancei of the consolidation agreement between 
the two banks, but did not engage in the banking business. 

The earnings of the Lafayette Bank from 1911 to 1915, 
inclusive, were as follows: 


1911 

1912 

1913 

1914 

1915 


$54,038 12 
29,671 80 
60,571 10 
88,393 04 
80,428 63 


Net tangibles of the Lafayette Bank for the same period 


were: 


1911 . $1,085,691 89 

1912 . 1,106,651 20 

1913 . 1,104,600 06 

1914 . 1,128,674 24 

1915 . 1,137,067 28 


The earnings of tlie South Side Bank from 1911 to 1914, 


inclusive, were: 


1911 

1912 


$52,405 90 
60,868 86 
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1913 .!. 67,802 68 

1914 .!. 93,064 60 

28 Net tangibles of the South Side Bank during the 
same period were: | 

1911 .$473,616.92 

1912 .1502,335 79 

1913 .1635,389 89 

1914 . 787,735 73 

j 

The bid price of the stock of the Lafayette Bank imme¬ 
diately prior to the formation of the petitioner in 1916 was 
$650 per share and that of the South Side Bank $240 per 
share. Few, if any, sales were made at the bid prices or any 
other price. The bid price of the Lafayette-South Side 
Bank stock was $260 shortly after this bank was formed and 
increased during’ 1916 to $288. | 

The South Side Bank was known as a Busch bank from 
the fact that it was sponsored by the Anhciuser-Busch 
Brewing Company, which had a large plant in t|he vicinity 
of the bank. August A. Busch was its president. The 
Lafayette Bank was known as a conservative German bank. 

During 1919 and 1920 the members of the two groups of 
aforementioned trustees together owned less than fifty per 
cent of the stock of the petitioner. Only one stockholder, 
Joseph Gocttler, owned stock in the three corporations dur¬ 
ing 1919 and 1920, his holdings being: Lafayette! Bank, 126 
shares; South Side Bank, 2 shares; and Lafayette-South 
Side Bank, 125 shares. i 


Opinion. 

Littleton: Three issues are raised in these proceedings 
as follows: 

1. Were the Lafayette Bank and the South Side Bank 
affiliated with the petitioner for 1919 and 1920? ; 

2. Did the petitioner acquire intangible assets jby the is¬ 
suance of capital stock therefor at date of organization, and 
if so, what was its value at the date of such acquisition? 

3. In the event the Board should hold that the [petitioner 
did not acquire intangible assets by the issuance of capital 
stock therefor, is the petitioner entitled to a paid-in sur- 
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plus on account of intangibles paid in as a result of its 
formation? 


29 Affiliation is claimed under the provisions of Sec¬ 

tion 240 (/>), Revenue Act of 1918, which reads as 
follows: 


For the purpose of this section two or more domestic 
corporations shall be deemed to be affiliated (1) if one cor¬ 
poration owns directly or controls through closely affiliated 
interests or bv a nominee or nominees substantiallv all the 
stock of the other or others, or (2) if substantially all the 
stock of two or more corporations is owned or controlled 
by the same interests. 


There is no contention advanced in these proceedings that 
there was a common ownership by the same stockholders 
in the three corporations sufficient to justify affiliation un¬ 
der the foregoing provisions: in fact, the evidence pre¬ 
sented shows only one stockholder common to the three* 
corporations and his holdings were negligible as compared 
with the total stock outstanding. Likewise, it is not con¬ 
tended or shown that any one of the corporations owned 
stock in <‘ither of the other corporations. Tn effect, the 
claim advanced is that substantially all of the capital stock 
of the Lafavette Bank and the South Side Bank was con- 
trolled by the Lafayette-South Side Bank and that the 
parties owned its stock in such a manner as to satisfy the 
control contemplated by Section 240 (h). This control, the 
petitioner says, was brought about through the amalgama¬ 
tion agreement of the two old banks and the trust agree¬ 
ments executed in connection therewith. 

When the foregoing agreements were executed and car¬ 
ried into effect, the stockholders of the Lafavette Bank had 
a right to receive 37 1 /*: per cent of the stock of the petitioner 
and the stockholders of the South Side Bank 62 Vi per cent. 

Prior to the formation of the petitioner bank, the stock¬ 
holders of the Lafavette Bank assigned and delivered their 
stock to a group of trustees who caused the same to be can¬ 
celed and new stock issued in the name of the trustees. The 
trustees then issued trust certificates to the old stock¬ 
holders in lieu of the stock former! v held bv them. 

• • 

30 Upon the formation of the petitioner bank, its stock, 
which would otherwise have been issued to the old 


COMMISSIONER OF INTERNAL REVENUE. 


33 


stockholders of the Lafayette Bank, was issued to the afore¬ 
mentioned trustees who in turn caused stock certificates to 
be issued to the appropriate old stockholders. j 

A similar method was pursued in the case of the South 
Side Bank, trustees being selected who functioned in a like 
manner to those selected in the case of the Lafayette Bank. 
In each case authority was given each group I of trustee, 
under the trust agreements, to vote the stock!of the old 
banks “in favor of anv resolution necessarv to lratify said 
agreement or to carrv it out.” Trustees testified at the 
hearing that tliev could vote this stock onlv in Accordance 
with the autlioritv outlined in the trust agreements. 

The question is whether through the medium of the two 
groups of trustees, acting in conformity witlij their re¬ 
spective trust agreements and through the amalgamation 
agreement control existed necessarv to bring about affilia- 
tion of the three companies. 

In the Appeal of Isse Koch & Company, lnc.,1 B. T. A. 
624, the Board defined “control” as follows: j 

7 I 

There is no authority in the section of law referred to 
or in its context so far as we can see, for assuming that 
Congress intended to use the word “control” in other than 
its ordinary and accepted sense. On the other!hand, we 
believe that a proper construction of the statutp, if it is 
to serve the purpose for which it was intended] requires 
us to hold that the “control” mentioned therein means 
actual control, regardless of whether or not it! is based 
upon legally enforceable means. The control, i however, 
must be shown to be a genuine and real control actually 
exercised, and its cannot be established by mere assertions 
or agreements between majority and minority stockholders 
unsupported by facts. Potential control of sto<j*k is not 
sufficient in itself to justify consolidation. 

i 

i 

Further, the Board said in Appeal of Canyon] Lumber 
Company , 1 B. T. A. 473, that: 

The control, however, referred to in thej statute, 
31 whether it be legal or otherwise, means control of 
the voting rights of stock. 


5—4762a 
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We must, therefore, determine whether there was real 

control, actually exercised, of substantially all the voting 

rights of the stock of the Lafayette and South Side Banks 

by the Lafayette-South Side Bank. First, we find that 

in tlie trust agreement under which new stock was to be 

issued to the trustees, authority was given to the trustees 

to vote the stock for certain purposes, namely, in favor 

of anv resolution necessarv to ratifv said agreement or 

to carry it out, and there is no evidence of unlimited au- 

thoritv vested in the trustees to vote the stock for anv 
•* % 


and all purposes. The old banks were to continue in ex¬ 
istence for a certain period during which various acts 
must necessarily be performed incident to liquidation and 
disposal of their assets. The interest of the petitioner in 
the acts effecting the liquidation was that the terms of 


the so-called amalgamation or merger agreement be car¬ 
ried out—particularly, that nothing be done in liquidation 
that would be to the detriment of the new bank, and that 


the “going-concern’’ 


value of the old banks be effectually 


transferred to the petitioner in so far as it was desired 
by the petitioner. To this extent, the trust agreements 
provide a means by which control is maintained by the 
trustees over the voting rights of the stock, but this is very 


far from 


saying that there was a genuine control for all 


purposes. Conceivably, many acts might have been neces¬ 
sary in connection with the liquidaton of the old companies 
which did not affect the agreement which gave rise to the 
new bank, and, as to these, we have no evidence that the 
trustees had anv right to vote the stock as trustees, and 
hence no control to this extent. 


Secondly, the express words and tenor of the agreement 
are to the effect that the petitioner desired only certain 
assets of the old banks and great care was exercised in 


seeing to it that only approved assets came to the 
32 petitioner. Special guarantee funds were provided 
to protect the petitioner against certain contingent 
losses and also that losses occurring during the first three 
vears on account of certain assets should be borne bv the 

m * 

old banks. In other words, there is abundant evidence that 
the petitioner was to acquire certain assets and that that 
part of the business which it did not desire was to remain 
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separate and distinct from the petitioner. Wliat the pe¬ 
titioner did not take over remained as the property of the 
old banks to be disposed of by them. Losbes suffered 
would be chargeable to the old banks and any gains real¬ 
ized would accrue to them,—not to the petitioner. 

Thirdly, the trustees did not in their individual capaci¬ 
ties together own a controlling interest ofi petitoner’s 
stock. The amalgamation agreement provided! who should 
be officers and directors of the petitioner aind the two 
groups of trustees were selected from the directors as 
named. The trustees under the trust agreement with the 
stockholders of the Lafayette Bank were old Stockholders 
of the Lafayette Bank and similarly the other group of 
trustees were old stockholders of the South iSide Bank. 


But from these facts we cannot say that the j acts of the 
trustees would be acts of the petitioner and that the con¬ 
trol given to the trustees would be control by the petitioner 
of the two old banks. 

The trust certificates, which were issued by the trustees 
to the stockholders of the old banks in lieu o|f the stock 
of the old banks formerly held by them, were! not intro¬ 
duced in evidence and no information was submitted to 


show the provisions contained therein other! than that 
which mav be gathered from the trust agreements them- 
selves. Whether there were any rights reserved therein 
under which the holders thereof could function with re¬ 
spect to the remaining assets of the old banks, we arc not 
informed. The trust agreements show limited au- 

33 thoritv vested in the trustees to vote the stock of 
•/ 

the old banks issued to them. Apparently the re¬ 
maining authority rested during the period of liquidation, 
in the stockholders of the old banks. Since the j stockhold¬ 
ers, prior to the execution of the trust agreement, had 
authoritv to vote their stock as owners of the shme and if 

* I 

only a part of such right of control was granted to the 
trustees, it would seem reasonable to assume that at least 
a partial control yet remained in the old stockholders. 

From a consideration of the entire evidence, we fail to 
find that control existed in the petitioner or its stockhold¬ 
ers over the voting rights of the stock of the old banks 
which we consider necessary for affiliation. Undoubtedly, 


\ 


i 

i 

i 

! 

! 
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there was a certain degree of control exercised by the 
petitioner over the old banks during their period of liqui¬ 
dation and that, through the amalgamation agreement, re¬ 
strictions were placed on the exercise of certain functions 
bv the old banks. This however, is far from saving that 

* 7 w W 

control existed which would result in affiliation as contem¬ 
plated by the statute. Even though corporation A, through 
an agreement which it has with the stockholders of cor¬ 
poration D, may be able to dictate certain policies of cor¬ 
poration B, control would not be said to exist to any 
greater extent than that evidenced by the agreement itself. 
In order to bring about an affiliation, control must exist for 
all practical purposes,—not merely for certain limited pur¬ 
poses. 

The next question is whether intangible assets were ac¬ 
quired by the petitioner through the issuance of capital 
stock therefor at the date of incorporation. At the outset, 
it should be noted that the question is not whether the 
petitioner acquired good will heretofore possessed by the 
two old banks, but rather, whether stock was specifically 
issued for the good will. The evidence is clear that the 
petitioner was to receive and did receive certain good will 

of the old banks. This is admitted bv the Commissioner 

*> 

in the brief which he filed. The point contended for 
.‘>4 by the petitioner is that stock was issued both for 
tangible and intangible assets, and that in the de¬ 
termination of its invested capital, its capital stock as 
issued at organization should be apportioned between the 
tangible and intangible assets upon the basis of their valu¬ 
ation at that time. 

When it was proposed to form tin* petitioner, an agree¬ 
ment was mitered into between the two old banks as to the 
assets which were to be transferred, the method of deter¬ 
mining the value of the assets and other features incidental 
to the acquisition of tin* assets of the old banks by the peti- 
tioner, and the formation of the petitioner. All of this 
was set out in detail and with great particularity. 

Among the provisions of the aforementioned agreement 
we find the following: 

First party, for anti in pa a went of the three thousand 
shares of the New Bank to be subscribed for by its nomi¬ 
nees, shall pay to the said Lafayette-South Side Bank of 
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St. Louis, at the time of its corporation, either in cash or 
other net assets of the character and value hereinafter de¬ 
fined, the sum of $468,000.00 over and above liabilities; and 
second party, for and in payment of the five thousand 
shares of the New Bank to be subscribed for; by its nomi¬ 
nees, shall pay to the said Lafayette-South Side Bank of 
St. Louis, at the time of its incorporation, either in cash or 
other net assets of the character and value hereinafter de¬ 
fined, the sum of $780,000.00, over and above liabilities; 
making, for Hie said Lafayette-South Side Bank of St. 
Louis, net assets of $1,248,000.00 and corresponding credits 
as follows: 


Capital Stock 
Surplus Fund . . . 
Undivided Profits 


$800,000.00 

400,000.00 

48,000.00 


(Underscc>ring supplied.) 

Then follows this description of the “other! net assets” 
which would be acceptable in lieu of cash in payment for 
the stock: 

In lieu of all cash, or together with cash, iiji an amount 
sufficient to make up and pay for said subscriptions, either 
party may turn over such of its bank credits, bonds, stocks, 
real estate located in the City of St. Louis (but not else¬ 
where), real estate loans, mortgages, notes, !bills of ex¬ 
change, drafts or other securities, negotiable, or non-nego¬ 
tiable, lawfully held and owned by it, in its own right 
35 absolutely, at the date of such incorporation of the 
Xew Bank, including interest items accrued to that 
date, all of an actual and guaranteed value at date of incor¬ 
poration of the New Bank, equal to the amounit of cash in 
lieu of which such other assets are to be substituted. And 
thecash orother assets so to be turned over by tlie Lafayette 
Bank, the first party, must be $468,000.00 in ejxcess of all 
its liabilities which the New Bank may agree to Assume, and 
the amount of cash and other assets so to be turned over 
by the South Side Bank of St. Louis, the second party, must 
be $780,000.00 in excess of all its liabilities which the New 
Bank may agree to assume. 

It will be noted that no reference is made ijn either of 
the foregoing provisions for the payment in ojf good will 
as consideration for the issuance of the stock. | 
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Next we find that the parties provided committees to 
value the tangible assets to be transferred and for an arbi¬ 
trator to act in case of dispute between the committees as 
to the valuation of the tangible assets to be received. Ap¬ 
parently, the thought uppermost in their minds was that 
only assets of a “gilt edged” and thoroughly acceptable 
character should be paid in for the stock. Special provi¬ 
sions were made to protect the petitioner against any loss 
which might occur in the acquisition of those assets. 

Further, it was provided that: 

If, at the date of the valuation of the assets of the re¬ 
spective Banks, preliminary to the incorporation of the 
New Bank, it appears that either Bank will not be able to 
turn over to the New Bank, in cash or other acceptable 
assets, the amount hereinbefore agreed to be put by it (the 
Lafayette Bank $468,000.00 and $100,000.00 Special Re¬ 
serve Fund, and the South Side Bank of St. Louis $780,- 
000.00 and $100,000.00 Special Reserve Fund), then the 
other Bank mat/ correspond hi (jhf reduce the payment to he 
made by it for account of capital stock , surplus and undi¬ 
vided profits; that is to say, on the basis hereinbefore pro¬ 
vided, each party teas to pay in, for capital stock , surplus 
and undivided profits , the sum of $156.00 per share for the 
shares subscribed for it, and therefore if the amount in 

cash and other assets which can onlv be so contributed bv 

• • 

either party be less than $156.00 per share, the amount to 
be paid in per share by the other party shall be similarly 
reduced. (Underscoring supplied.) 


Provision is then made in this language for the acquisi¬ 
tion of such of the good will of the old banks as the 
36 petitioner desired: 


From the date of the incorporation of the New Bank, and 
when it has been authorized bv the Bank Commissioner to 
engage in business, the parties hereto agreed to turn over 
to the New Bank the good-will of their banking businesses 
and the customers thereof, so far as the New Bank may 
desire them; and to enable the New Bank to become fullv 
possessed of such good-will and forever afterwards to enjoy 
the same, the parties hereto agree that they will not, at any 
time thereafter, engage in any branch of the banking or 
safe-deposit business, except to liquidate their remaining 
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assets and distribute them to their stockholders, and they 
agree to wind up their affairs and to procure a dissolution 

of their charters whenever their affairs have jbeen wound 

. 

up, and not later than five years from the incorporation of 
the New Bank. 


In the next section of the agreement, we find these words: 

* * * nor is any valuation to be placed on 4 4 good-will,” 
“business” or “going value” of either Bank> nor on its 
books of account, card system, or stationery, j 

i 

The Board has heretofore had occasion to consider 
whether a bank which was prohibited by banking laws from 
carrving good will on its books as an asset would thereby 
be deprived of good will for invested capital purposes under 
the Revenue Acts and we hold that good will properly ac¬ 
quired, should be included in invested capital^ regardless 
of the inhibition in the banking laws for its appearance on 
the books of the bank as an asset. Merchants National 
Bank v. Commissioner, 6 B. T. A. 1167. There was, how¬ 
ever, in that proceeding no question of the manner of acqui¬ 
sition of the good will which is the issue in j these pro¬ 
ceedings. 

Cases have also been before the Board where a mixed 
aggregate of tangible and intangible assets were acquired 
for capital stock and the Commissioner had applied a suffi¬ 
cient amount of the stock to equal the value of tjhe tangible 
assets before considering any stock as having been issued 
for intangible assets on the theory that there was a pre¬ 
sumption that the stock was first issued for thp tangibles 
and that only the excess of the par value was applicable to 
good will. We held against such a presumption and per¬ 
mitted an allocation of the stock between the two classes 
of assets. St. Louis Screiu Co., 2 B. T. A. 649; Ma/ndel 
Brothers, 4 B. T. A. 341. There was, however, a 
37 specific finding in each case that the stock \vas issued 
not only for tan/ibles, but also for intangibles. 

A proceeding closely analogous to these proceedings was 
before the Board in Charles Rubens & Co., 6 B.jT. A. 626, 
wherein an allocation was denied as not coming 'within the 
principle of St. Loins Screw Co., supra. There an indi¬ 
vidual owned a business whose assets consisted ofitrangibles 
and intangibles which were acquired by a new corporation 
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which was formed. The agreement under which the assets 
were transferred, provided that stock should be issued for 
the tangible assets and that the intangible assets should be 
conveyed for the nominal consideration of one dollar. Even 
the nominal consideration was not paid. There was evi¬ 
dence that there was good will possessed by the individual 
which he desired to transfer to the corporation and that the 
onlv consideration which flowed to the individual in the sale 
was the capital stock of the corporation. The Board was 
reminded there as here that contracts should be interpreted 
as a whole so as to give effect to each term. The Board, in 
denying petitioner's claim, said: 

We are impelled,, however, by a fair reading of the writ¬ 
ten evidence of the transaction, to decide against the peti¬ 
tioner in this respect. The express language of the offer, 
the resolution and the contract, as well as the certificate of 
subscription filed with the Secretary of State, are unequi¬ 
vocal and unambiguous and leave no room for construction. 
The parties themselves deliberately and with unmistakable 
clearness chose to have the tangible property alone paid in 
for capital stock and the intangible property separately 
treated. This was their manifest intention and it was le¬ 
gally fulfilled. The fact that a subsequent revenue law 
makes their c/oice less fortunate to them than it might 
otherwise have been and imposes upon the corporation a 
greater tax than if another course had been adopted, can¬ 
not serve to justify an interpretation of the transaction at 
variance with thei clear language of the instruments by 
which it was performed. The argument that contracts 
should be interpreted as a whole and so as to give effect to 
each term is beside the point, for it is by thus reading the 
documents that we are led to the conclusion reached. 


38 Likewise, sec Nature's Rival Co., C B. T. A. 294, 
wherein these statements appear: 

From the evidence it is not possible to decide that the 
petitioner’s invested capital should include any amount for 
the alleged good will or other intangible property. The 
statutory invested capital includes intangible property only 
when “paid in for stock of shares.” The evidence clearly 
shows that the only property paid in for stock or shares at 
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the time of organization, was $10,000 cash and merchandise 
which was paid in for $10,000 of stock. This has been al¬ 
lowed in invested capital by respondent. The evidence is 
also clear that the intangible property acquired from the 
Arizona Company and the Form Company was tjurned in to 
the petitioner at the same time. It was of sucji a nature 
that apart from the business it was of no value; and hence 
it would be idle to argue that it was withheld by the in¬ 
dividuals until 1913. And the witnesses testified Ithat it was 
not withheld but was at once turned in to the new company. 
This being so, such value as it had could only be a paid-in 
surplus. If so, it was not within the statute. 

The Board is of the opinion that the principle'decided in 
the two preceding cases is conclusive of the question here 
involved. Section 320, Revenue Act of 1918, recognizes in¬ 
tangibles as invested capital only when paid in for stock or 
shares. An examination of the entire agreement under 
which the good will came to the petitioner shows not only 
that the consideration for the issuance of stock was not 
good will, but also that every precaution was taken to keep 
it from being so considered. The parties provided with 
meticulous care exactly the character of assets which would 
be acceptable consideration for tlie stock of the petitioner, 
and good will was not among these assets. In a separate 
provision of the instrument, it is provided that, “jFrom the 
date of the incorporation of the New Bank and when it has 
been authorized by the Bank Commissioner to engage in 
business,” then such good will of the old banks aS the peti¬ 
tioner desired was to be turned over. We fail to seie how the 
agreement can leave any doubt that the stock \pas to be 
issued for tangibles alone and that the intangible^ were to 
come to the petitioner under the terms of the agreement, 
but without consideration. Any allocation of stock to in¬ 
tangibles must, therefore, be denied. 

39 Since the value of the tangibles was in excess of 
the capital stock issued, the only manner in which the 
value of the intangibles could find their way into, invested 
capital would be as a paid-in surplus. The Board, however, 
has already held that a paid-in surplus cannot be allowed on 
intangibles. Herald-Despatch Company, 4 B. T. AL 1096. 

i 
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Reviewed by the Board. Judgment will be entered for the 
respondent. 

Now, May 2nd, 1928, the foregoing Findings of Fact and 
Opinion certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

i B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 


40 United States Board of Tax Appeals, Washington. 

Docket No. 4S48 & 7831. 


Lafayette-South Side Bank, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 
Order of Redetermination. 


Pursuant to the Board’s findings of fact and opinion, pro¬ 
mulgated September 7, 1927, it is 

Ordered and decided: That, upon redetermination, there 
is a deficiency for the years 1919 and 1920 in the amounts of 
$158.97 and $8,983.68, respectively. 

(Signed) -, 

Member United States Board of Tax Appeals. 

Dated Washington, D. C., September 12, 1927. 


A true copv. Teste: 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

Now, May 2nd, 1928, the foregoing Order of Redetermina¬ 
tion certified from the record as a true copy. 


B. D. GAMBLE, 

Clerk U. S . Board of Tax Appeals. 
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40Filed Mar. 6, 1928. United States Board of Tax 

Appeals 

i 

j 

United States Board of Tax Appeal$. 

Docket Numbers 4848, 7831. j 

i 

i 

i 

Lafayette South Side Bank, Petitioner, 

i 

vs. 

Commissioner of Internal Revenue, Respondent. 

i 

Petition for Review. j 

Miller & Chevalier, Attorneys and Counsellors at Law, 
Southern Building, Washington. 

Telephone Main 9390. j 

41 Filed Mar. 6, 1928. United States Board of. Tax 

Appeals. 

_ i % 

United States Board of Tax Appeals.; 

i 

Docket Number- 4848, 7831. j 

i 

Lafayette South Side Bank, Petitioner, 

7 i 7 

vs. 

I 

Commissioner of Internal Revenue, Respondent. 

Petition for Review. ! 

Petitioner, Lafayette South Side Bank, petitions for a 
review of a decision of the United States Board of Tax Ap¬ 
peals rendered in the above-styled cases, and respectfully 
shows: 

I. Lafayette South Side Bank is a corporation Organized 
and existing under the laws of the State of Missouri and is 
a citizen and resident of Saint Louis, Missouri. This re¬ 
view is sought in the Court of Appeals of the District of 
Columbia, and David H. Blair, as Commissioner of Internal 
Revenue, is made party respondent hereto. By stipulation 
(attached hereto and made a part hereof), under Section 


i 

i 


! 
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1002 ( (1 ), Revenue Act of 1920, the petitioner and the Com¬ 
missioner have agreed that the decision of the United States 
Board of Tax Appeals hereinafter referred to may 
42 be reviewed by the Court of Appeals of the District 
of Columbia. 

II. These are appeals taken to and heard by the United 
States Board of Tax Appeals and decided against petitioner 
in an opinion promulgated September 7, 1927 and pursuant 
thereto on September 12, 1927 4111 order was passed redeter¬ 
mining the deficiencies wherein the deficiencies in tax of the 
petitioner for the years 1919 and 1920, were found to be 
$158.97 and $8,982.08, respectively. 

III. 77/e Nature of the Controversies .—The petitioner 
was formed in 1910 under the laws of the State of Missouri 
for the purpose iof carrying on a general banking business 
in the Citv of Saint Louis, Missouri. The entire authorized 
capital stock of your petitioner consisting of 8,000 shares 
with a par value of $100 each, was issued for certain assets 
of the Lafayette Bank and the South Side Bank, two Mis¬ 
souri corporations, carrying 011 and doing a banking busi¬ 
ness in the Citv of Saint Louis, State of Missouri. The 
Lafayette Bank had an authorized and issued capital stock 
of 2,000 shares with a par value ot* $100 each and the South 
Side Bank had an authorized and issued capital stock of 
5,000 shares with a par value of $100 each. 

Of the 8,000 shares, 2,000 were issued to the stockholders 
of Lafavette Bank who received, for each share of stock 
held in the Lafayette Bank, one and one-half shares of stock 
of your petitioner. In consideration for the said 2,000 
shares, the Lafayette Bank conveyed to your petitioner 
tangible assets of $408,000 and its entire intangible assets. 
The remaining 5,000 shares of your petitioner were issued 
to the stockholders of the South Side Bank who received, 
for each share of stock held in the South Side Bank, 
42 one share iof stock in your petitioner. In considera¬ 
tion for the said 5,000 shares of stock, the South Side 
Bank conveyed to your petitioner tangible assets of $780,- 
000 and its entire intangible assets. During 1919 and 1920 
the stockholders of the Lafayette Bank owned 37.5 per cent 
of the stock of your petitioner and the stockholders of the 
South Side Bank owned 02.5 per cent of the stock of your 
petitioner. 
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(a) The petitioner contends that your petitioner issued 
its capital stock for both tangible and intangible assets of 
the Lafayette Bank and the South Side Bank.; The Board 
of Tax Appeals held that the entire capital stoqk was issued 
for the tangible assets and none of said capital stock was 
issued for intangible assets. 

(b) The petitioner contends that if the capital stock was 
not issued in part for intangible assets, the sajid intangible 
assets were paid-in to your petitioner and constitutes 
paid-in surplus under Section 326 (a) (3), Revenue Act 
of 1918. The Board held that “a paid-in surplus cannot 
be allowed on intangibles”. 

* i 

(r) Petitioner contends that it was affiliated [with the La¬ 
fayette Bank, and/or the South Side Bank withjin the provi¬ 
sions of Section 240, Revenue Act of 1918. Tjhe Board of 
Tax Appeals held that neither the Lafayette Bank nor the 
South Side Bank was affiliated with your petitioner. 

IV. Assignments of Error .—Your petitioner believes and 
avers that errors were committed by the Board' to its dam¬ 
age and prejudice, as shown by the following: ; 

(1) The Board erred in holding that the petitioner was 
not “affiliated” within tlie meaning of Section 240 of the 
Revenue Act of 1918 with the Lafayette Bank aiid the South 
Side Bank. 

(2) The Board erred in failing to find that the petitioner 
was “affiliated” with the meaning of Section; 240 of the 
Revenue Act of 1918 with the Lafayette Bank and the South 

Side Bank. I 

44 (3) The Board erred in failing to find that sub¬ 

stantially all the stock of petitioner and thje Lafayette 
Bank was owned or controlled by the same interests. 

(4) The Board erred in failing to find that substantially 
all the stock of petitioner and the South Side! Bank was 
owned or controlled by the same interests. 

(3) The Board erred in holding that petitioner did not 
acquire intangible assets by the issuance of capital stock at 
date of organization. 

(6) The Board erred in failing to hold that petitioner 
acquired intangible assets by the issuance of capital stock 
at date of organization. 


i 
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(7) Tlie Board erred in failing to find that the intangible 
assets acquired by petitioner at date of organization by 
issuance of stock therefor, from the Lafayette Bank and 
the South Side Bank were in proportion (3,000 and 5,000 
shares, respectively) to the total number of shares of stock 
(8,000 shares) issued by petitioner. 

(8) The Board erred in failing to find that the intangible 
assets transferred from the La fa vet te Bank and the South 
Side Bank to petitioner at date of organization were a part, 
and as much of the consideration as the tangible assets 
transferred. 

(9) The Board erred in failing to hold that the intangible 
assets transferred from the Lafayette Bank and the South 
Side Bank to petitioner at date of organization, were a part, 
and as much of the consideration as the tangible assets 
transferred. 

(10) The Board erred in holding that the petitioner was 
not entitled to alpaid-in surplus on account of intangibles 
paid in as a result of its formation. 

(11) The Board erred in failing to hold that the peti¬ 
tioner was entitled to a paid-in surplus on account of intan¬ 
gibles paid in as a result of its formation. 

(12) The findings of the Board are not supported by any 
evidence. 


Wherefore, your petitioner prays that the decision of the 
Board of Tax Appeals entered herein against it be reviewed 
and reversed by this Honorable Court, and for such other 
and further relief as the court may deem meet and 
45 proper in the premises. 

LAFAYETTE SOUTH SI DM BANK, 

Petitioner, 

(Signed) 

Bv JOHN E. McOLURE. 

john e. McClure, 

i 922 Southern Building, 

Washington, D. C ., At form'//. 

City of Washington, 

District of Columbia , St.¬ 
John E. McClure, being duly sworn, deposes and says 
that he is attorney for the petitioner; that he knows the 
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contents of the foregoing petition, that to the; best of his 
knowledge and belief the statements therein are true, and 
that the assignments of errors are well taken and intended 
to be argued. 

(Signed) JOHN E. MpCLURE. 

I 

Subscribed and sworn to before me this 6th dav of March, 

1928. r 

AMY L. FATRLjESS, 

Notary Public. 

My commission expires Oct. M, 1928. 

46 United States Board of Tax Appeals. 

i 

Docket Numbers 4848, 78.41. 

Lafayette South Side Bank, Petitioner, 

i 

vs. j 

Commissioner of Internal Revenue, Respondent. 

Stipulation. 

i 

i 

The Commissioner of Internal Revenue and the Lafayette 
South Side Bank, by their respective counsel, hereby stipu¬ 
late that the decision of the Board of Tax Appeals in the 
above-entitled cause may be reviewed by the Co'urt of Ap¬ 
peals of the District of Columbia, as provided for in sub¬ 
section (d), Section 1002, Revenue Act of 1926. 

C. M. CHAREST, j 

Counsel for Commissioner of Internal Revenue. 

J. i 

(Signed) JOHN E. McCLURE.j 

JOHN E. McCLURE, j 
922 Southern Ruildiny. Washinyton, 7). C., 

Counsel for Lafayette South Side Bank. 

j 

47 The foregoing Petition for Review is hereby di¬ 
rected to lie filed with the Clerk of the Bohrd of Tax 

Appeals and a copy thereof having been served vYitli notice 
of filing on the opposite party, the review shall be taken 
and the Clerk is directed to transmit and deliver to the 
Clerk of the Court of Appeals of the District of Columbia, 

i J 
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copies duly certified ot* the documents set out in said Peti¬ 
tion for Review and prayed to be certified as aforesaid. 


Member United States Board of Tar Appeals. 

This — day of March, 1928. 

48 Honorable Clarence M. Charest, 

General Counsel Bureau of Internal Revenue, 
Walker-Johnson Building, 

Washington, I). C.: 

You are hereby notified that on March 6, 1928, a Petition 
for Review of the decision of the United States Board of 
Tax Appeals was filed with the Clerk of the Board in the 
case of Lafayette-South Side Bank, Petitioner, vs. Commis¬ 
sioner of Infernal Revenue, Respondent, Docket Numbers 
4848 and 7831, a true copy of which petition is herewith 
served upon vou. 

JOHN E. McCLURE. 

JOHN E. McCLURE, 

922 Southern Buildiny, Washington, I). C., 
Attorney for Lafayette-South Side Bank, Petitioner. 

Receipt of the foregoing notice is acknowledged this (>th 
dav of March, 1928. 

0. M. CHAREST, 

dene rat Counsel Bureau of Internal Revenue. 

Now, May 2nd, 1928, the foregoing Petition for Review 
certified from the record as a true copy. 

[seal.] B. D. GAMBLE, 

; Clerk, U. S. Board of Tax Appeals. 
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49 Filed Apr. 30, 1928. United States Board of Tax 
Appeals. 

United States Board of Tax Appeals. 

i 

1 

Docket Numbers 4848, 7831. 

i 

■ 

Lafayette South Side Bank, Petitioner, 

i 

vs. 

j 

Commissioner of Internal Revenue, Respondent. 

i 

Statement of Evidence in Narrative Form. 

i 

The terms and provisions of the agreement! dated Jan¬ 
uary 14,1915 between Lafayette Bank and South Side Bank 
and of the two trust agreements, eaeli dated January 14, 
1915, between the stockholders of Lafayette j Bank and 
South Side Bank, respectively, were set forthjas exhibits 
to and by reference incorporated in the original petition in 
Docket Number 4848, and were admitted in the!answers to 
the original petitions and amended petitions in both ap¬ 
peals. By agreement of the parties, the original petitions 
in both appeals and the answers thereto are to; be omitted 
from the record, and it is agreed between the parties that 
the terms and provisions of said agreements aije correctly 
set forth in the “Findings of Fact” made by tl^e Board in 
said appeals. 

It is further agreed by the parties that the said docu¬ 
ments so set forth and admitted in the pleadijtigs of the 
parties, and the stipulations made by the parties at the 
hearing, the testimony of the witnesses and the (documents 
received in evidence, disclosed and established the facts 
set out in the “Findings of Fact” made by the Board. 
Said “Findings of Fact” are hereby incorporated 

50 by reference and made a part of this statement of 

evidence, with the same force and effect asj if the evi¬ 
dence of the facts set forth in said “Findings; of Fact” 
were fully set forth herein. ! 

In addition to the facts set forth in the “Findings of 
Fact” made by the Board, the evidence at the hearing dis¬ 
closed the following: 

i 
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By agreement of the parties, a statement or list of the 
holders of trust certificates of Lafavette Bank and South 
Side Bank on January 1, 1919 and on January 1, 19*20 and 
of the stockholders of Lafavette South Side Bank on Jan- 
nary 1, 1919 and on January 1,1920, which statement shows 
the respective holdings of the persons therein named, was 
received in evidence and marked Petitioner’s Exhibit I. 


Mr. B. J. Brinkman, sworn on behalf of petitioner, testi¬ 
fied as follows: 

I am the B. J. Brinkman who signed the contract on Jan- 

uary 14, 1915, between the Lafayette Bank and the South 

Side Bank; also the B. J. Brinkman, Trustee, named in the 

Trust Agreement of the stockholders of the Lafavette Bank. 

I was Vice-President and Director of the Lafavette Bank 

from 1905 to 1910, inclusive, and was Vice-President and 

Director of the Lafavette South Side Bank immediatelv 

• * 

upon its formation. 

As trustee under the trust agreement made bv the stock 

holders of Lafavette Bank I could not vote the stock of 

such bank other than as provided in the agreement. I did 

not have control of anv stock of Lafavette South Side Bank 

• • 

that I did not personally own. The certificates of stock of 
Lafavette South Side Bank were the ordinarv certificates 
and contained nothing restricting their negotiability in 
favor of either officers or directors. T had no agreement 
with any holder of trustee certificates restricting their right 
in any way to dispose of those certificates other than as 
stated in the agreement. What I have said with respect to 
anv agreement between mvself and the stockholders 
51 applies equally to the other directors. 


Mr. Henry Memsenwerth, sworn on behalf of petitioner, 
testified on direct examination as follows: 

I am the Henry Menzenwerth, Trustee, named in the 
Trust Agreement of the stockholders of the South Side 
Bank. I was a Director of the South Side Bank before and 
at the time the agreement of January 14, 1915 was made 
between the Lafavette Bank and the South Side Bank. T 

m/ 

was Vice-President and Director of the Lafavette South 

% 

Side Bank after its formation. 
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There was no agreement under or by which the trustees 
of South Side Bank could vote the stock of tliat bank other 
than as provided in the Trust Agreement of January 14, 
1915 made by the stockholders of that bank. ! 

The provisions in Paragraph VI of the agreement dated 
January 14, 1915 between Lafayette Bank aifd South Side 
Bank, relating to turning over to the new bank the good 
will and customers of the old banks, were included in the 
agreement in order that the good will could be turned over 
to the new bank and the old banks would be liquidated and 
in order that the new bank would be protected against 
either of the old banks continuing in business; I as stock¬ 
holder of the South Side Bank, owning 500 shares, would 
not have entered into the agreement between Lafayette 
Bank and the South Side Bank had not thb clause been 
inserted in the contract requiring the two old banks to turn 
over to the new bank their good will. 

| 

By Mr. McClure: I 


“Q. Do you know what assets the Lafayette-South Side 
Bank got from the two old banks? A. I do not quite under¬ 
stand your question. Do you mean by assets what we gave 
each bank or when we liquidated? 

“Q. Do you know what was turned over by the two 
52 old banks to the new bank.? A. Oh, all our liquid 
assets. 

“Q. Anything else? A. And the good willl 
“Q. What did the new bank, the Lafayettb-South Side 
Bank, give the old banks for those assets? 


“Mr. Ravenel: If your Honor please, I would like to in¬ 
terpose an objection to the question on the grbund that the 
agreement here speaks for itself, and that it isjnot a matter 
subject to oral testimony. 

“The Member: Overruled. 

“Mr. Ravenel: I note an exception, your Hohor. 

(The reporter read the pending question.) j 

“A. I do not get that question, I believe. The old banks 
turned everything over to the new bank, is that it? 


i 


i 

i 


i 
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“Bv Mr. McClure: 

mr 


“Q. No; what did the new bank give the old banks—how 
did they pay for the assets acquired? A. They paid us in 
stock—in certificates—in new certificates. 

“Q. By capital stock? A. Yes. 

“Q. Did they pay anything other than capital stock? 
Did the new bank turn over to the old bank in payment for 
these assets anything other than capital stock? A. Yes; 
we got some cash too. 

“Q. How much cash? A. T don’t remember. We got 
very little. I mean after liquidating. Mr. Kupferer can 
answer that question. 

“Q. Was that in connection with the turning over of 
these assets? A. No; it had nothing to do with the assets. 


“The Member: You are talking about liquidating some 
of the things the old bank had? 

“The Witness: Yes; some of the things that the new 
bank did not take. 

53 “The Member: The new bank did not pay the 
stockholders of the old banks anvthing other than 
the stock ? 

“The Witness: No, sir; not- but the stock.” 


Mr. Henry Menzenwerth, on cross-examination, testified 
in substance as follows: 

The stockholders were advised that the amalgamation of 
the two banks would be carried out in accordance with the 
written agreement between the banks. 

“Q. I call your attention to the fact that in this agree¬ 
ment in paragraph 3, there is provided for the issuance 
of stock for the assets of the two banks and then this para¬ 
graph occurs: 

‘In lieu of all cash or together with cash in an amount 
sufficient io make up and pay for said subscriptions, either 
party may turn over such of its bank credits, bonds, stocks, 
real estate located in the citv of St. Louis but not elsewhere. 

• 7 

real estate loans, mortgages, notes, bills of exchange, drafts 
or other securities, negotiable or nonnegotiable, lawfully 
held and owned by it in its own right absolutely at the date 
of such incorporation of the new bank.’ 
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I 

Do you understand that assets of that type, I belonging to 
the Lafayette Bank and aggregating $468,000 over and 
above all liabilities, were turned over to the Lafavette- 
South Side Bank for its stock? A. Yes, sir. j 
“Q. Do you also understand that assets of the type I 
have read to you belonging to the South Side jBank, of the 
value of $780,000 over and above all liabilities,jwere turned 
into the Lafayette-South Side Bank for stock? A. Yes, 


sir. 




I am aware that Paragraph VII of the agreement pro¬ 
vides that no valuation should be placed on good will, busi¬ 
ness or going value of either bank. In fact ho valuation 
was placed upon such assets. 1 know that neither Lafay¬ 
ette Bank, South Side Bank, nor Lafayette-lSouth Side 

Bank ever carried on its books as an asset any item of good 
• 11 


will. 
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The Lafayette-South Side Bank ha$ never re¬ 
ported to any official having to do with the regula¬ 
tion of banks in the State of Missouri that it issued stock 
for good will and has never issued credit statements show¬ 
ing that stock was issued for good will, but had in 1921 
made claim to the Commissioner of Internal Revenue 
thereof. 


* 


Q. Prior to a short time ago, was it ever considered that 
the bank had issued stock for good will? A. I liever heard 
of it. " | 

Q. You never heard of it? A. For goou Will? The 
actual cash or money has got to be there. 


# 


Mr. Henry Menzenwerth, on redirect examination, testi¬ 
fied as follows: 

i 

‘‘Q. Mr. Menzenwerth, you stated that in the case of 
the Lafayette Bank $468,000 of assets was turned in to the 
new bank for its capital stock, did you mean to say that 
just those tangible assets were turned in—wad, anything 
else turned in? A. That is all that was turned in. Of 
course, the good will went with it. 

“Q. I beg your pardon? A. Of course, the good will went 
with it and that is what we got. 
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“Q. Did you mean to say then that the tangible assets 
of $468,000 and the good will were turned over? A. Yes. 

“Q. And that is true with respect to the $768,000 of the 
South Side Bank? A. Yes; that was true of ours. 

“The Member: Do vou know enough about the regula- 
tions of the Missouri State Banking Department to know 
whether a bank is permitted to carry good will? 

“The Witness: You cannot issue stock for good will, 
no.” 


Mr. Fred A. Hesse, sworn on behalf of petitioner, testi¬ 
fied as follows: 

55 & 56 I am Chief Clerk of the Lafayette South Side 
Bank. Petitioner's Exhibit Number *2, being a bal¬ 
ance sheet of the Lafayette South Side Bank at date of 
incorporation was prepared by me from the books of peti¬ 
tioner. Said Exhibit Number 2 is a true copy of the books. 
Petitioner’s Exhibit Number being the statement of the 
South Side Bank at the close of its business on March 7, 
1916, was prepared by me from the records of tin* Saint 
Louis Clearing House and is a true copy thereof. Peti¬ 
tioner's Exhibit Number 4, being the statement of the La¬ 
fayette Bank at the close of business on March 7, 1916, was 
prepared by me from the original copy on file at the Saint 
Louis Clearing House Association, and is a true copy 
thereof. 


At the conclusion of the above evidence, the following 
stipulation was made: 


“A claim for refund was filed with respect to the taxes 
due from the year 1919 signed by Mr. A. C. F. Meyer, presi¬ 
dent of the Lafayette South Side Bank of St. Louis, con¬ 
taining this paragraph: 


4 16. No stock was issued by this bank upon said con¬ 
solidation for the good will or going business of said La- 
favette Bank or said South Side Bank. Said good will and 
going business had a value in excess of $200,000, being 25 
per cent of the capital stock of this bank as is evidenced 
by their profits shown in Exhibit D attached, and by the 
market quotations of the said stocks at the time of said 
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consolidation and for years prior thereto. If a consoli¬ 
dated return was required under the circumstances above 
recited, then the additional invested capital ojf $200,000 
should be allowed this claimant as the value of said good 
will and going business under the provisions of Section 
32G of the Revenue law of 1918 and Section 835 jof Regula¬ 
tion 45 under said law. 

i 

“Further, that a claim in abatement was file<jl with re¬ 
spect to the taxes for the year 1920 signed by: A. C. F. 
Meyer, containing the following paragraph—both of these 
were filed with the return; that is, the consolidated returns 
that were filed : 

“Par. 1G. The stock which was issued by this! bank for 

the assets of the Lafavette Bank and the South Side Bank 

* 

was issued for the aggregate of tangible and intangible 
assets; that is, it was issued for the tangible assets to the 
par value of such stock as above described and alt»o for the 
good will of said bank. Said good will ajnd going 
57 business had a value in excess of $200,0(|X), being 
25 per cent of the capital stock of this bank as is 
evidenced by their profits shown in Exhibit D attached 
and by the market quotations on said stocks at the time of 
said consolidation and for years prior thereto. If no con¬ 
solidated return were required under the circumstances 
above recited, then an additional invested capital of $200,- 
000 should be allowed this claimant as the value; of said 
good will and going business under the provision^ of Sec¬ 
tion 220 of Ihc Revenue Law of 1918 and Section 835 of 
Regulations 45 under said law. The tangible aslsets ob¬ 
tained from said Lafayette Bank and South Side Bank in 
payment of the stock of the Lafayette-South Side Bank 
were all short-term assets which have largely been disposed 
of prior to the beginning of the taxable year. j 

i 

“Said good will should, in any event, be allowed earned 
surplus under the ruling to that effect in Bulletin 44; 1920.” 

Be it remembered that the evidence embodied in tlie fore¬ 
going statement of evidence is hereby approved and signed 
and made a part of this record this — dav of April, 1928. 

BENJAMIN H. LITTLETON, 

j 

Member United States Board of Tax Appeals. 
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Approved 4/27/28. 

C. M. CHAREST, 

General Counsel Bur. hit. Rev. 

\ 

Now May 2nd, 1928, the foregoing Statement of Evi¬ 
dence certified from the record as a true copy. 

I Seal U. S. Board of Tax Appeals, 1924.] 

I B. D. GAMBLE, 

A _ _ 

Clerk U. S. Board of Tax Appeals. 

ij 

9 

(Here follow Exhibits Nos. 1, 2, 2, and 4, marked pages 58, 
I 58 1/10, 58 2 10, 58 3/10, 58 4/10, 58 5/10, 58 6/10, 58 
7/10, 58 8/10, 58 9 10, 58-B, 59, 60, and 61.) 


62 Filed Apr. 30, 1928. United States Board of Tax 
| Appeals. 

United States Board of Tax Appeals. 

Docket Numbers 4848, 7831. 

Lafayette South Side Bank, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Pr crape. 


It is hereby stipulated by and between the parties herein 
that the Clerk of the Board of Tax Appeals shall transmit 
and deliver to the Clerk of the Court of Appeals of the Dis¬ 
trict of Columbia, copies duly certified as correct, of the fol¬ 
lowing documents: 

(1) The docket entries of the proceedings before the 
Board. 


(2) The amended petition and answer to the amended 
petition in Docket Number 4848. 

(3) Findings of fact, opinion, and decision of the Board. 

(4) Petition for review. 

(5) The statement of evidence, as finally settled. 

(6) Petitioner’s Exhibits Numbers 1, 2, 3, and 4. 
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Dafayotto 

Dank 


South Cldc 
Bank 


Lafuyetto-South 
Side Bank. 


Anstodt, Agnes.. 

Argurieo, Pauline. 

Aufderheide, .Dr • .T.D. ......... 

Bansbaoh, Geo........... . 

Bauer, A. K..... 

Bauer Brothers... 

Bauer, George Wm.. 

Bauer, P.uJolph C.. 

3eirns, IT dr Uf id ... 

Berg, Miso Alvina C.... 

Berger, Henry W........... 

Be t &, Ch a 8. F,,............... 

Bievonetcin, Miss Bertha L.J.. 

Bicdenatein, Edward H... . 

BiedenotelD#.Otoar 0..;. 

Biedenatoin, ”'m, 0............ 

Birnbveivr, Mrs. Vary,........ 

B1 oviitk6r| Hi J.......« .... .... 

Branding, Addle Domioilory Exe 
of the Last Will of Perth* 
Hastecrook in the State of <MT, 

Brenner, Mrs. Emma.... 

Brinokwirth, Henry T., a minor 
Brinokwirth, Josephine....?... 
Brinokwirth, Louis H., & minor 

Brinkma.., 5, G... .. 

Bruening, Mice Hattie... 


1 


6 
40, 
10 . 
1. 
1, 



.».994.••• 


Burae, Cij*G, J.. ,.4 

BueoL, August A.,.,* ... 

Busoh, Ed ard A.. 

Busch, MrS*T Lillie......... 


Busch, Mrs. Lillie, Aug, A.Busoh & Ghaa 

Nanas* Trustees.... 

Cahill, Ja»Roe G. ....,,10..., 

Caulfield, Henry S... 

Clement, Mrs. Phllllppina J....... 

Continental A Commercial Tr. & 

Sa*. Bank A Valter Sohuttler,Trc, 
of Arthur C.,Carl C, A Alfred 

B, Busoh,,, ... 

Continental A Com, Tr, A Sav.Ba.-.k 
A Valter Schuttlor, Tra, of Frans 

S, Busoh,..... 

Continental A Con., Tr, A Bav.Bank 
A Walter .Sohuttler, Trs, of Otto 

3, Busch .... 

Come}, Estate of Henry deceased.. .10.. 
Crosby, Erastus H. A. Edwin 


Dieokriede, Trustees..,.. . 

Diaok^ann, Mrs. Caroline.. 2 

Disokrie'le, Miss Adele... 

nieckrisfle, Mrs. Emma. 

Dobyne, Mrs. ’argaret . 


Doot*y, Edw, P......i 

Ehlfinaaur., Charles.. 

Ehrhurcl, Wm. G...12 

Ehr hardt, F • J... 7 

Eyprnr.ann, George.4 

Fyerman.s, Gottlieb Jr. 4* 

Faust, Mrs. Anna Busch... 


FAust, Mrs. Anna Buaoh, Trustee 
for Audrey Faust.... 


Fau'jt, Edward A 


2 

6 

10 

12 

>5 

lb 

2 


.« i ^........ 1 

12. 25 

10. 10 

10 . 10 

2 5. 100 


.9 

.. 9 

U 

.. 9 

.. 2 

...51 


9 * 

2 


... 2.,...... 

..,1/*....... 

.»•17••••••• 

2 

• •tees •* 

. £2 

.... 1000 

........... 

.... 2R 

_. IO 

, afe. 

.... l62 

.. b.:.. 

.... ii 

..350. 

.... 



tz 


.10 

.22 

ICC 


;CO 



66 

J 

22 

100 

10 



6 

6 

56 


12 . 12 

. 
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4 * vv. 


• , - w 

#S>*rfU*e<*n*4 


T 


Hr 


He . 


5* 

56 

57 

50 

59 

r>o 

61 

62 

U 

n 

n 

69 

70 

71 

72 

?* 

B 


l 


£1 

S3 
£ 

£ 
£5 
£6 

51 

69 

90 

91 

92 

93 


94 

95 

96 

U 

oc 

ICO 

101 

10 ? 

1C ? 

104 

105 

106 
107 
106 
10$ 
110 
111 
112 
U? 
114 
H5 
116 


Name 


Faust, Laloo3ter Busch 


Fink, Mr & 


Lafayette 

Bank 

Pouth Sido 
Bank 

1 0 

Lafayette 
Side Bank 

12 


.... 25 . 

.25 



0 


.... 20 ...... 

. 20 


.... 12 . 



Forster, August.. 

Forotjr, Vre. Katie.. 34 


It 


1 


0 

15 


Forster, Mrs, Minnie 

Froiert, Harry 0,.. ... 3, 

Freund, Fred S.,,.. ....20, 

Freund, Heirs of 3 ,F....,,20. 

Frumberg, A. M... .... IS.. t ,. 

Frye, J. Henry.. 4. 6 

Fuller, Catherine..... S... . 12 

Oaoii, Leo... ...S.. £ 

Gildohauo, Mrs. Cabrieili W...........f?7. . €7 

Cilcehaue, Henry V,............ ............... .2.*»•? 

Gildehaua, Kirs, Mathilda.....40. fC 

0 ll'J Qri-iUB, Hi ch ird ....... ,4^. 40 

Oildohaus, Riohard F. Jr. 5.. r jt 

Gildehaus, Richard F. Jr. Tr... 1§... 15 

Goettlar, Mro, Emelia.. 6. 11 

Goettlar, Job. A,,.. .126... • 2....,,,125 

Gooarau, Otto J.... 10... .10 

Graf, Adolph A......... 

Graf, A, Distilling, Co. 10. 

Graf. HKi o. Sophia.. 7• ••••%•••• .. ,,, 

Oramlloh, Mrs. M^ry...... 

Grarrlioh, J. A,............. ..... 15. 

Greonofolder, Mrn, Oar/i .....7.. 

Oundolaoh, Vm. J. M.X?....,; 

Ouye, .Vis®. J0C4.H. F..... 

Haberrcaao, Mrs, Bertha... 

Hahn, F. C...,159,...... •••219 

Hahn, Hoary. 40.. 60 

Hammer, T». f ... .,,40. «..,,, 40 

Hartmann, Hy. Sr.... 5... 

Harvey, J.junon C»......,53 

Harvey, Mr a. larger o,t \1 ,.... ... 

Haselton, Frank "... .37 

Hassendeubol, Phil.,Carl • " 

Ernst A. Trustees?, ...... ... }6 . 

Heidsiook, Hy. A, Jr... 

Her nog, Me ur ico .. 7 

Hieir.on z , Mr 0 • Augusta..... 

Holm, Robert * .. • 25 

HoltLaos Inv. Co. 10..... 

Huber, Rudolph A,. 4 

Hubeie, V . I!. 6... 

Hudson, Mrs, Augusta... ••....•*35 .. 

Jakcubek, Mrs, Barbara..... 2 

Joffrioo Si Corum.. 12* 

Johnson, Christcplxsr . 130.130 

Johnocr., Ce :rge 10. 10 

Jshnno r ., Ruth I •. .. 5. 5 

Julius, Mro. 14at ilda... 2 

Katasr, Mrs. n v ry.10 . 15 

Koijiva, C. D.. 7 

Keasler, Fdv. H... . 25 

Klsl'i, V)ro. Lena.... 7.. 

K'i air.e, Mr3, Catherine...26..... 3 

Ur, *,putin, Fran} A. •••••• 4...........*•••« 

Keen, Fat har ir.n ...... 6.. 9 

Koehler, Huge. A..... ... .19...ICO 

Konrad, Peter. 1.• 2 


15 


!i zl 

r* •• 

-J 

37 

54 

2 

3 1 
& 
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Lafayette 3'nth ride L xt vyalte-South 
Dar.k Dink Side Sank. 


117 

UZ 

A9 

120 

121 

122 

123 

124 

125 
126 

127 

128 

129 

130 

131 

132 

s 

S J I 

H? 


r 

i' 

161 

; 62 

is! 

1 65 

166 
lf7 
166 

169 

170 

171 

172 

m 

$ 


,l< 

M 


13 


Foetuba, C. J...*.4.... 

Koatuba, llids Pauline... 

Krata, Clu-rlee.... *3...... 

Kuonzei , Andre.,...10... 

Kupferer, Mrs, Annie.......43.....1. 

Kupferer, Osoar L...... 3.. 

Lafayette Bazjk.*.. • *,,34.,...... 

Lafayette-So-uth Sitia Bank, Dep/ 

for Alien Property Custodian.11.. 

Lang, Harry w.... 5.. t 

Lange, Then. F...........,1c.”ig 

Lohrer, Mrs, Katie. 4...4 

Lowensteln, J08........ 2 

.MoCldney, Eloa N...... .11,.,,lj 

0 Iz 8 ^ Q 8 H , 11.0 i F .................. 4............................... o 

Jarburg, Mrs. Amelia K... ,,20.20 

Martin, Mrs. Adels U....16. .........16 

Mauoh, William ...6.... 9 

Medart, vrs. Elise.......25 

Medart, Walter R... 50...75 

Mehrkons, Fred A«........ 5 ..... .. 

Menzenwerth, Mrs. Amelia.25.26 

Menzsnwerth, Henry........ 500. 540 

Meyer, A.C.F. 728. 7'^x 

Meyer, Mrs. Anna, Curatrix of 

Franols Meyer...... 2. 2 

Meyer# Chae, F.*. 2. 2 

Meyer, Edw....2..... 3 

Meyer, Rudolph F..,27. 27 

Michael, ?eter A Jchn,Trs.10...... 

a 6 ue 1, e t e r .................................................... — 2 

Michael, John......... 1 

Miobael, Philip.. 2 

Menken, John J.«....... 1 

Moore, Geo, F.... ....10......... 

Muehlocnann, Eugene... ,17",.. ,17 

Mueller, Henry P,.., ......10 

Myer, Mr a. Nanette Waldauer..,,...6,. 6 

Nioolaus, Louis J..... . ..12.. 12 x 

Niemeyer, Mrs. ;/ vrie...... \0 . 10 

Nobel, Fra. k J..’...2..... 

Nolker, Laura L. .20. 2{ 

Nolker, Estate of Louis ..'.... 16..... . X( 

Nolker, rm ,H... 20,,., .20 

NuBSmann, Mrs, Mary L...... .. .1.... 

Oaaing, Erwin 0........ 

Pauly, Mrs, Etr.maB........19.*,......1* 

Pauly, Mrs. Ft. «a B. Cutatrix...56m ".............56 x 

Pauly, P, J. Jr.|$6...54 

Power, Martha E. 15. 15 

Quq « ny, J 0 h n F .... • ...... ............................ ............ 0 0 

Rapp, Ui3s Katie. 2. 3 

Rapp, Vinosnt. . 2. 3 

Rasofeld, Otto Ii.... ..62 . 

Relsingor, Mrs. Edir.ee B.36. 36 

-Reuse, Mre. Rattle. 15..,15 

Riesenbarg, Mrs, Adele Guyo.10.50 

Ct»touis Union Truat Co., f*er. 3. 3 

FAlageb^r, Riohard .. 10. 20 

Schaeffer, Mre. Augusta..4. 4 

Sehlossstein, Dr. <\dolr h 0 .32. .32 
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Lafayette 8outh ride Lafayette-South 

Bank Bank 3ldo Sank 


SohloSsstoin, Mrs, Caroline*... .........3^ . *• .• •3*** 

Sohroeder, Henry, P.......«10 

Ccbroetor, Charles. 50*.... .50 

Sohuermann, Louia. ........... .... 2 

Cohulenourg, Rudolph.•. 12 ... •.12 

Sohula, Dorathoa.10.»»•.1 j 

Sohumaoher* Chris L. ••••••• ..«17.17 

Sohumaoher, Mr a. Minnie...*1).. ......20 

Sohurmann, Henry...10. . .. • • »\5 

Seita, Mrs. Caroline,...$W.*100* 

8 ioher, Milton .5. 5 

Siohev, Edwaed..... 

Siegmund, Mrs. Mary.... .••••41 . 

Cooker , Louisa.......... 'J'2... . .. 

Stiokol, Charles T... ... ......25 

Stdokel, Henry 0. ...«»10 

Stix, Harry F.. 

Stone, I-ru. Anna........ . 

StuelDer, a. C... 6 . 

StU 37 or # Anton . ..20..... . 

Thomia, Arthur... 

Thomas, Mias Lillie.... 

Y'aohter, Ed \t. V. ••••••... .. »2* .. •• 

Y'ahl, John B.6. 9 

'"aloh, Robert r. ?0 

"ander, George.Jr.....ltf...^7 

widmann, Freaeriok ... 25 c...399 

vir.okler, Margaret.... 12 

Y'olken, Frank R...4 x. «... 

fifing, Anna Hildegard. 1 

Chari .... 

Frodorlok iierbor.. 

Helen Harriet... 

Heroine... 

Wulfing, Hildehard, Trustee.. 10 

Fulfing, John M. ..... 150 

Fulfing, Mrs. Lillie Guya.'..^10 

YAilfing, Luoy Guyo.•*. 1 

Yeokel, Lcuia F.... 

Zaenglin, George...... 2.... .• 

Zeller, Mrs. Emma C... . 5 

Zuokweiler, O. H. • 1. 


6S 

U 

25 

10 

10 

a 

12 

>1 

.i 


Gulfing, 
Wulf ing, 

Wulfing, 
Fulfln&, 


12 

6x 

1 

62 x 

l 

100 

10 

100 

y i 

10 
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Changes In stockholdings during year 1919* 
(Numbsro oorros; or.d with nur.oers opposite name on Hut) 


Nan bar 


19, Adaii .Braun in®,, Domicilary £x$>outrix of JJcrt.ha Mastebrook, 
dooeased, own ad 9 sharec n', L if v 'Olle-Ccath Side JBank d nd 

traneferrod - 

.Sttpt, 19, 1919 Nettie 3, Cormor 3 eh. 

Nov, 18, 1919 Addle Brauning 4 ah. 


46, ffm, Ci, Ehrhardt transfers ed 5 sharea Lafayette-South &id3 
Bank Do coin Lor 3 # 1919 to F. 0. lLuu;« (h<>.$1^) 


72, Richard F, Gildehaua transferred 9 chares Lafayett©-South 
Sido Bank 1 >’ay 3, 191$ # 1*0 J.L. Rehmo. 


103, Jeffriea & Corurn transferred 12 ehuros Lafayette-South 
Side Bank, May 5 , 1$15, to A.0.Edwards \ Sons, who In 
turn transferred it to J.C, Harvjy on Juno 3 , 1919. ( y+q*) 


139. A.C.K.We.yor transferred 73 share <1 Lafayette-South Bide 
Bank to Btix 3-. Company on Jan, 9# 191-9 and fAay 6# 1919* 
who in turn transferred same to J, CJ. Harvey on Juno 3 , (>y.*io 
192 9 and May 7, 1919# to fly, S. Caulfiold - 10 shrros. (hOv) 


153 I.ouis J, Nicolaus transferred 12 chares Lafayette-South 
Side 3ar;k on kay 3# 1919# as follows: / 

0, L, Xup far er, .,4.3 eh, (***• 

Hy. V, Career,.,,..• .*> ah, 

Harry G, Frolart. .4 ah , (H-d, 

IT^h. 


1 > vV 
U) 


162, Emma 3, Pauly, Ouratrix,* transferred 36 oh, Lafayette- 
Soutft Side Sank, December 3, 191$, to 


F, Luoille Pauly,,,..,..19 9b, 

Graoe R, Pauly.19 * 

turoa B. Pauly, Curatrix for 
Florence P, Pau'ljy....12 


E. Luoille Pauly and Crace R. Pauly transferred their shares 
back to Emma B. Pauly ao their Truatee, 

Emma B. Pauly,Curatrix, transferred 56 share* South Side 
Bank to E, Luoille and Graoe R, Pauly, Deo, 3# 1919* 


164, P.J. Pauly 8 r* died and his 60 eharea Lafayette-South Si 0 
Bank were transferred, June 27 , 1919 , according to the rill 
to - 

Mary Y. Pohrer 30 ah. 

P.J.Pauly Jr, ^0 8 h. (k-.. 1fc j) 


126. Caroline Celts transferrjl 100 shares Lafayotte-South Side 
Bank to’ Laura K. Sells:, A^ril 19* 1919. 


20p, Frank R. Wolkon died and his 4 shores in Lafayette Bank 

and 6 shares In Lafayette-South Sido Bank were transferred 
fcooordiag to the Will, Mayoh 7 # 1919# In the name of Helena 
7/olkon, Executrix of the Estate of Frank R. Wolkcn, deoeaaed. 











¥. umber 




^ j •• 

"* »•' ' J J pa c iftfu$££ 4 **^/ (0 




rj pa : ijtftsXfa^s 

<la &£>-< ■**& 
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2C 7 Cha.6. Wolfing'’ transferred 62 shares Lefeyette Sooth 

Side Bank to John W. Wulfmg and Trader lcK H. Aluifin*, 
TrustGfre, Apri3 £, j^* 9* *hc jr. turn transferred satis 
C&c. 15, 19-19* to rtemine Waiting ( No. 210^. 



• .# // j 


^ 0 d 

fo«***J 


yz y/o 


d>rort-*ruAAL*AV* &*#'*** J 

Not.->: The South. Side Bank con leteq its liquidation Fsb. 16, 1920* .There was no change in tho stockholdings In the year 1920* There was 
no change in the stockholdings In the Lafayette Ban!: in tho year 1920. Tho TAfsye tto-South Side Bank incro oed ito stock 2000 shares on ugust 2, 1920 
and under the changes 2000 shares of stock r&ovai an purchased in tills inoroase of stock purehnsed by such stockholders* 


The list of names hereafter given srJter j.cfa>ett.o Bank and South Side Bank are holders of Tructeo Certificates of beneficial interest* The 


director:: of tho Lafayette-South .Tide Bank as Tim -te^r. to 11 *ullte hold ail tho 3toek of both the Lafayette Bank ’■aid tho South Side Bank in their n -no 


1 




and ar" the legal holders thereof* 


Kame 


List as of January 1st* 1' 

~&UwV.\ , Ab». l*,-oa> ttv 

Lafayette South-Bide 

BanI:_Bank 


920. 


Lafeye tto-Tonth 


Lafa: 


• 7 ide Bonk 


Purchases 


Sales 


o A 

• i 




Anstedt, Agnes E* .... 1- ... 2* 

Ar r vvri o o, Pauline.... 4-’ ..••••••.*.•••... 6.' 

Au f<« erhei d © hr . • *..*•«................t*............*.........****...*.. 10 ( 

Banshach, George.. ..•... 8' ..12* 

Bauer, • H............................... 40 . . « * 

Bauer Bros*... 10 15* 

Bauer, George W.n.*. 1 ■ »•••••••••.••••••»••<,«••••• 2* 

Bauer, Rudolph C*.«....• •••• 1 • ••• .«...••..•• 1* 

Beims, Edmund W. ....>••••••••••».••••«• 12 25. 

Becg, Miss Alvina C....••••••••••••* 10 ...*••.«••*.•• 10* 

Beiger, Henry jJ*. •••••• 10 •••••••.....• 10* 

Betz, Chas. 7.*.... 25 .........ICQ, 

Biedenstein, Mi os Bertha L. J. ••••• G .•••••.•••••••.« 9* 

Biedenstein, Edward T .........•• . 6 9; 

Biedenstein, Oscar G.. G 11* 

Biedenstein, Wm. C*..*.. G 9* 

Birnhrelcr, ttrs. Mary.......... ••.*....«• 2* 

B ^.00 r.ike r, B . J*..#................. ..*•*.* <32 51 * 

Bravming, Aedic.....•••.•••••..•»«.•«••• 4* 

3rotming, Addio, Pcmicilary E<e. of the 
last #111 cfnBertha Kastebrook, in the State 

of New fork..... •••• •••••••••••. .. 2* 

Brenner, .Mrs. Bnna... •••••••.. 2. ... r ....••••••«.2; 

Brinekwirth, ifenry T* a :.;inor ...*.•••••* 17 22 • 

Brinek-irth, Josephine*.a.slvo?....if .............. 22*. 

Brine kvirfch, 1 Louis H. a miner.... ••••••••••..•.. 16 22 1 

Braeuing, Hattie.....25 • ••••••..<,•••• 25. 

Bri n rcrna 1 <, B. 0 • *. .................. .....* 994 *• ............ ....•••#.#••.*•10009 


5 

3 ^ 

9..< 
42. .< 

1 - 


► .9 " 
>42 ^ 


1 .. 

25., 
10 *. 
10 *. 

ICQ,. 

9.. 

0;, 

11 ., 
9.. 
^ • < 

51*. 


6 l - 
2 ^ 
5 *- 
25 
3 - 
3 ^ 
3 ’ 

3 '■ 
1 ^ 
12 *"• 


2r 


Burde, Chan* 7*.... 4>...••••».*• . 

Busch, August ..... 162« 

Busch, Edward ......... 5 

Busch, Mis. Lillie...*.. 356. 

Busch, Mrs. Lillie, Aug* A.Bvoch <, 

CLas. Tr.irtr’os*... 170< 

Busch, Mrs. Lillie, Au*. A* B-ncii & 

Chas. iJagol, Tritons - h.jnora.1 Trust.•••••••••••*••••••••..• •« 

Cahill, daraon G........* 20 ■ . •••••••••« 

Caul field , Henry ?*«••••.••.»••.••••• ... 

ClwT<t, Krs. Phillippina .7*.... 

Connor, Mrs. Nettie S..... 

Continental & Commercial Tr.A sav.Bank & 

Walter Schv.ttl?r, T-r.isteoo of rtiiur C. t . 

Carl C* & Alfred B. Busch. 5 , 

Contirontal a Cornrr-ercial Tr. & Sav^Barf: & 

Walter Schu.ttl :r. Trustees of Franz S, Busch..... 5 , 

continental & Coucuercial Trust L Sav. 

Bank Walter Schuhtlsr, Trustees of Otto 

S * Busch* * ...... 3* < 

Cornet, Bstai-e of Henry, deceased.* 10 v '.. 

Cramer, Henir/ V',,..,, t *,,,i,,,,, ( ^, ( ,,;,,*,,,,,,,...* .. 

Crosby, Erastuc H. ^ .Edwin Dieckrledo* •. 

Trustees*••••••••••••.#.*88 .< 


. 22^. 5*• 

. 22*.. 5^ 

• 22 j.5 " 

• 25*.6 1 

1000 . .1900.. 


,1600 


10 *. 
1G2.', 
5w< 
356 *, 


10 ^ 
41 ' 

89 • 


1G8V.42 ^ 


20k 

15* 





















































































































77:ine 


Lafayette 

3ank 


South Side 
Bank 


La fay ette-r South 
Side Bank 


£han^es during .the ^ear in Iafayetto-Scuth side BarJ; 
Purchases Sales 


Cloud, C. ^ . 

Cookv, JHrc. Lily. .*. 

Coete, Feiiic..! 11!!!!! I* * " * ***** \\ \ \ \ \ \ \ \ \ \ \ \\\\\ \ * * * I. <, 0 • 

DieclcTOnn, Caroline. . %"** .*. . 

Dieckrie.ie, Miss dele......«,✓ 

Dicc.ir le^e, Mrs. Ew*... . .... 22 . 22*. 6 " 

Dobyre, Mrs. Margaret M.ion.inn-. or, 

D'Osnch, Dr. Parry F." in,.*.? 

Doody, >j. ?. . .iiiiiiiiiiiiiiiiiinr s/nir.;*.r, 

Ehler*«mn, Chrissie 0 .. ..I_IIIIIIIII . . . . . 

>: r tut. g .is.i::::::::::;::::::: 

7’. 4-TT *»✓ •• •••• • •••••• f • 

* w •'**■ ^ f % *''#*##**#••#*•••#••••••••• + + ••£ f 

Syerro&nn, George....... 4 .... 6 / ....... 2 ^ 

i^sruarm, Gottlieb Jr......... 4 .64 ^ 

Faust, Mrs. Anna Baseh...14 " 

Faust. Mrs. Anna Busch, Trustee for 

Audrey Faust.. jj,. 12 /... 3 / 

............... f.....,... ^^ ^ ^ ^ ^ ^,,,, ^^^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^^ ^ ^ ^ ^ ^ ^ ^^^^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ 

Panst. Leicester Busch...... ...12 .... 12 .*.. 3 ^ 

Frill. Geor^o S......... 5 ^ 

Fehl, Hobort............... $ * 

Fshl f.elaty & Investment Co.. 25...25/. . ... 6 *<. 

Finck, John.... 6 .... 9/... 5*' 

Pink. Mre. Anna X... 20...20/... 5^ 

Pitt re, Mrs. Hattie.12.....1£..... 3^ 

Por 3 ter, upmst..*....... 5 .. •" 

Forster, Katie...34...34..... ✓ 

Forster, Mrs. Minnie...17...18*....'.. ^ 

Treiert, Harry G..5.lO*.... l/.y *... 

Freiert, lies Henrietta.....•••••••••.. 1 

Freund, k'jra. . ?aaaii.•..20...20; •• .. 7 

Freund, Heirs of S. E......20...30/ f .... 7" 

P -* ( ^ 0 o t* 5 ^, A. M. .......................................... ...^3.... 18/.. 5^ 

Frye, Mrs. Caroline G........ 7" 

Frye, J. Henry.. 4...0/.... 2" 

Puller, C-th^rine.. 3 ............. • .12*'.• • • • ... 3*". 

Gass, Loo... 8 . 8 /.. 2 " 

Gildehaus, G/oriollr? W...87.87y....13* 

Gildcii&us, •*onry V..........................................22.*.......».«..•• 2/114 

uil'icnau s, Mrs. hilcui... .................................40...............40......•. . # ; t( , 11 ,., 

GildehMii 3 , Richard.45.40/... -. 

Gild bans, Hiceard F. Jr...5...-. 

Gildehaus, ?.ic::ari F. Jr. Trustee...15.......15*••••••••.. 

• 09 1tier, Mrs. vai 1 ia J.....................8................................11 ^.*• 3 

Goettler, Jos. .126.2... 31/.. 


/• • • • 


Go scran, Otto 7, 


10 .-. 
i 5/. 


x/ ■ 

45" 


, Vred C........... 139 .. 224. •* • • 

< fa’m, Kr'nr.r ..... ........................... *. • * 60 . • . • 

Jla.mer, i. I 40.... 4-^*« 

jiartnwinn, B®ory Sr•»••••••••••••«••••••.•••5.......... •• ».... 


/..... wa.-«. 


15 

10 

1 . • 


♦ • • •300 

• ♦ ' 86 


.... 4 40 


r 1 1 Pf__ . . ___ _ ___ 

_ ^0 ... 



.15 

j> _______ 


.... 10;*.* . 






3- 


J. .•»........... 






,.>7.. 


EV 

/ 




AJ> * 

. 45 ^ 

Mrs • Mar-TUret ... 

'‘■i. 'il^n ,T . _ 1 . 



1 ^ 





5 * 


$ 'rthA C.....^............. . • 
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-JTv ‘ 


JTo. 


104 

105 

106 
107 


108 

109 

110 
111 
112 
115 

114 

115 

116 


"}^ g-z % 


um+4** 


VtMPC 


Lafayette 

Gank 


8outh Side 
TJsnk 


Lafayette-South 
Sid® Bark 


nhsn^oo during tho year in Lafayette-south Side Ifeak 


Purchases 


Sail 08 


55. 

• • i 

37. 


Harvey, Janes n... ♦...• ••• 

Harvey, Mrs• M*rg:ar©t .. 

F«selton, Prank *•«.«.••••..•.• •••• 

Faosendonbel, Pfcllip, Carl ?• ? Ernst A* 

Trustees under the will of Elisa Fassendehbel 

deceased*..••••••«••• •••••*••»•.36... .... 

Feidsieck, Henry '. Jr............. 

Ferso/?. Eurico... 7 

TT io.nen% 'era. Au^urrfca.... 

Holn, Cohort. .....*C5 

northerns Invostinent Co.••••••••• • • .10.••••••••••••••• 

Hoithaus, Jollia A. .. 

Holthnns, Fora J.......... 

Holth-.voo• '"rover C...... 

Holth'.ns, G. c........ . 


182 .. 65 

25.^..15 ^ 

.13 


22 


54*. 

v 


14 




7.<. 

35, 


9 . *' 

y 


26, 




16, 


y 


o 

i ,y 




18 


4 
4 ^ 
Z * 

4^ 


117 

T ViT -mp T„cr> WV W . . . . ._. 



* 



Xi. f 

118 

119 

120 

1 5>1 

'”rr'K «y 7ntl nl n"h a .............. 






Hubole. li/n. K* , 






Prjrtsifm Mvr; . Arjp'nr.tn., 



o 







X£JL 

1°2 

Joknsony Christopher 5*... 


..130 T .. 

..130. f.... 

. 

. n5 ^ 


125 

Johnson, Geoi*re 3. 



.10./. . . 


....... 10 

124 

Johnson. Hnth Iv♦••*♦•••....... 


.. 5. 

.. 5.^. 

i **» ^ 


125 

Julius, Mrs. Mathilda.*......... 



o •/ 

.. ,5^** 

126 

Khiser. Mrs. Mrrv.............. 



... 16./... 



127 





. ?> y 


128 

}.coaler, 3dvz. H... 


...... 25. 


$y 


129 

130 

IClMubar, Anson H..... 


. . r / . 

••••••••••••*•••••••••••• 

. . 7/. 

. 9^ 

2 y 


131 

132 

Xloine, C^thorine.••••••..••••• 

Enapetein, ?rnnk ••..••••••••• 

°A 

• • • • n4J #•••••• 



...•••• 

. i ^ 


133 

Koch, Katarina*............... 

»• 



3 ^ 


154 

Eochlor, Hugo 



..lOO.f. ........... 

, Tr ,. T . 26^ 


136 

Konrad, Peter...••••••••••••••• 






136 

137 

ivOstiiib'-1 0# # T##•••••#•••••••••§ 

Kon tubs t Mi os Paulino 

• . . • 4 



. 1 ^ 


138 

Krets, Chas... 

.... 5...... 


.. 7.i/....... 

. tT .. tt 2 / 


139 

kuenniel, Mdrevr*............... 




.. 55 


140 

JTnpfcrer, Mrs• 'mnie........... 


✓ t; 

• •••♦•46. 

.. 0.-/.. 

.25 XL_ 


141 

TTupf orer, Oscar T>*•••••••••.••• 


.i, r.. 

.. 21X 

142 

Lnfrvotto Bank. ................ 

... 3* 





1*3 

Lafayette-^onth Sido Ban}: as 
Fepooit- ry for Alien Property 

f u irtodi-n. »•••••••••••••••••••.. 



.. 16 .«/... 

T __ ft iX' 


144 

Limgf Harry Wm ................. 


. 5 




1*5 

Lange, "fhao. ?••••«•*. •• ..... 


18.. 


T 4 


146 

Lohrar, TArs. '/.r tie. ............ 




:::::: 


147 

Logonstein, Jos................ 





. 1 y 

148 

Nfof limey, iitrs. Sica 




. s.*^._ 


149 







150 

M’-rhurp:, ‘ rs. Anseliu K # ........ 



<Vl / 

. 1 ^ 


161 

Curtin, Mrs. Mole X...... 


1 o. 

.1ft./I.. .. 

5 ^ 


152 

Marx, Frederick .. 




; ; ; £y 


153 

Mayoh, Ailliam. *••••••« .. • • 

... 6*..... * 


. 9./.. 

. 2 


154 

Medart, Mrs. Eli so .. 




X 


155 

ModArt, Walter R... ... 



. 75. y . 

. 25 ^ 


156 

Merirkeno, rvd ............... 


5 


✓ 


167 

Men Jionworth , M^g. Amelia ....... 


oo 


• ^ 


153 

159 

Menseurerth • : *nT7. 


O o 


.14^ *" 

93 , 


160 

Mover, Alfred .. 






161 

K-'y^r, Mrs. A-^na, (Lvratri:: of 
.. Trdnol.g Meyer. 


*> 

. 2.v. . . 



162 

. *eyet\ Chas. . . . 


...... 2. 





163 


W®ver. Ed«r.... . . .. ..... f»_ 


3 y.' 






















































































































r -.. ,• 7Jo , f-76f . Jsu&cfuiU- &**£ "l 

' * <s (/ «*'• tyo, 

'75&^9tLi4ACM.} ■fj'J b 


Mo. 


Ha»e 


Lafayette 

Bank 


South 81do 
Bank 


Laf aye tte~ South 
.’ide 3anJ; 


Chnn^ea auxin? the yor.r in Lufnyette-louth Side 3cnk 


I ur ohs. see 


Michael, Peter & John, Trustees.....10 

Michael, John......l'A 

Michael, Petor.............-.........••&•*. 


.89 
.90 
.91 
.92 
.93 
94 
j6 
i9tr 
.97 
.98 
.99 
*-00 
SOI 
son 


Michael, -iiilip...2/ 

Monl:«i, John J..••••••••••......*1 * 

Mcore, Goo. 7,..,»..... 10 / 

Mue hi entire:, Eugene,•......17.. .17 ... 

Hu oiler, ’Tenry P...‘.............10 ...,. 

Mneller, John W» Trnntco for ddtie 
Hraunin^ and Violet ‘Brsuning, a minor, 

either or the onrrivor,..«•••••....... . ... 

Myor, Mrs. Nanette Waldauer..6...•••••••••....6^..««..«•••.....•••......... 

Nicolaus, Louie J.......•••••.. ..A*.......... 

IJowman, Sea Y,•••••»••....... 

Nierayer, Mrs. Marie*.......10.............,.10A................ 

Nobel, Trank J...(2..,.*.... 

ffolkor, Laura l........... ••••20.........20.<*.,*..... 

Ifolker, Estate of Louie.........••••••••«•••.......16..••.,•••••*•• .16/.... 

KolkTT, Win. H«• ........80.20**;..... ••.••••• .. 

Hussnann, Mary L.••••.••••••••.••...•• 1 

Ossin*?, Sivln 3,«......... 5.4*.... 

Pauly, Mrs* to B. ........19..,,19/A**. 

Pauly, Grace E. Lucille . ...,.56 

Pauly, ?'rs, Enne 3., Cur°trix for / 

Florence P. Pauly*.•«*••••.........,*18..... 

Pauly, Mrs. to B., Tmntes for ’ . 

E. Lncille Psuly.19;....... 

Pauly, Mrs* Srasa 3., Trustee for , 

Grace P. Pauly.......19 A •••.••••.•••••• .. 

Pauly, P. J, Jr....3G..«.........84^..... 

Pauly, r* J. Sr*....... 40.. ..... 

Pfeffer, Mrs* Elisabeth........... 

i ohrer, -~-rs« Ifcry 7...........30o........................... 

Power, bertha E.. ••••••• •-•.........16*/....... 

Queeny, John ?,»•••. ......,100.<.... 

Happ, Ml88 ICatie ....... .... 2.... 3/..*«,..... 

,BSjpp, Vincent.*....... 2,.3/ M „,... 

JRassfeld, Otto H.........02 

Rehfaldt, Mrs, krone ?,...... 

Pehmo, Jos. I........... •••••••••• .. 

Boisinger, Mrs, Eamre B.. ••..•••••• ...5C,. 66j>..... •••.. .. 

Piescnborgr, • Mrs. Adole Guye.....10.........60/.......... 

Rucee, Mrs. Pottle.........15.... ......•16* / . •... ... 

St. Louis Union Trust Co., Depository / 

for Lilly Alexa Busch.....3....... 3 .. 

Salcgeber, Richard....*..10.... .. 

Schaeffer, Mrs. Augusta.....4. ....«•••• 4..« ...•.. 

Schlossstein, Dr. Adolph 32................,32.• 

Schlossstoin, Mrs. Caroline*..... ....34 ...,.4 j£ ... 

Srhroeder, Hy. P.,..............10/. .... ..... 

Sc hr oe ter, Charles........50. ....50 A ...• • 

Schueiironn, Louis..... 1.... £/.».... .... 

SchuLenourrr, Rudolph.. .....12... 12A, .... 

Schuienbnrg, Marie E.............. 

Schulz, Dorothea.. ...10......... 15/..... 

Schxurach©r, Chrls. > ....... 17 

Schumacher, Mrs, italic....,..^..13. ••••• ... 20/, ••...«. .• 

Schurmann, Henry.... A .10. •• • ••.•••••••••..-.«...... 15/. .... ...... ..».••••• 

Seitr, Mrs. Caroline..... ..a.. ...94 

Scitz. Mlss Laura X...... • .• .100*..* • 

Sicher, Edward.......... «... 5»................. .. 

Sicher, Milton J.«• ...J... .6......... 8/......- 


l*''" 


5*^ 

10*^ 


■fi/ 

2 

6 * 
4*V 

25 

1 ^ 

14 ^ 

16 ^ 

4 is 


1 ^ 

8 ^ 

5 tS 

13 ^ 


3<,. 

3*^ 

4^'.. 

4^. 
5*^ . 

35^ 
k . 

O+J* • • # 

42 ^ 


oalos 


,25 ^ 

























































































Changes during 
Purely sos 


Wo. 


221 

0*>0 

*>K»M 

222 

224 

225 

226 
227 
223 
229 
250 

231 

232 

233 

234 

235 

236 

237 

238 

239 

240 

241 

242 

243 

244 

246 

246 

247 

248 

249 

250 
261 

252 

253 

254 

255 

256 

257 

258 
269 

2*30 

261 

262 

262 

264 

265 

266 
267 


71 o. y-762. ToJUtuft/lU 
■ . J J m. 

fjr Vtr.UA. 


£Z :h. 


H#ne 


Lafayette 

Bonk 


a 

Sovt h aid© 
3.213c 


LatHyetto- r»6uth 
Side -Bank 


Siogormd, Mrs. Wary........... •.41.......62£.. 16 

Seeker, Mies C. Loniee........*32.,...48^......... 12"' 

Steyemrk, Loo L........... 4'* 

Stiefcol, Chas. T...... r 5.... 6*"' 

Stickel, TTenry 0.,, # io...........lOJ'.. 3^ 

2tii # Harry ?•••••••. ••••••••*•••••10/. . 2 

Stix & Co........2S.4. 155" 

Stone, Mrs. Anna ••«••«••.•••••.••••.•• ••}••.,. ...*'2........ 1 /t 

SttiOT© r, A. C.. .................... ...8....,. ......................... 12. ... ...... *'k '"" 

Strauch, John 3*........... 50 w 

Sira over, Anton T......................20......«»30.>. 7 ^ 

Thontas, a rthur............. 

Thorns 8, Hiss Lillie. ......... 1.-. ........... .. 

Urhauer, Hugo ?........... 50 

fc'achter, 3dw. P........2... .... 2^'/ 

wafcl, John 3 # ...* ..6.. . 3^, 

Walah, Hohert W...60..4.13 < 

.. 7^ 


Wonder, Oeo. Jr, 


>18< 


.4 




Wehmiller, ?rod........V.40 

Weil. Kar................. 10" 

Y/eiaert. John..... ••••••••..... r ....... . .... ?/^ 

Widmim t Trade rick............£50....#o00.. / ..75 ^ 

Wincklor, ISargaret................... 12.. 12..*..3 

Wolken, Helena, rbcoc. Oi JEst. of 

Frank K. v;olken, deceased.............. 4....... 6«.«....... ••...•••» ^ 

Wood-3ndth. 3, ?....... 25 


1 / 




5. . r. 

.■ j 


X . 
2*/ 


3 


Wulfing, Anns Hildegard........... 1 

YTulfin$ # Chzis..... 162 

v/ulfing, Frederick TTorber........ 5 

Vulfing, Helen Harriot. ...... .. 1..... 1 

Wnlfin*, Henrino.....162.• • 

Yfulfinrr, Kilder^xrd, Truotoc........... ...10. ••••••••«••• •• 10 ^ 

Wnlfin^ t John M # ................... .150,..............100 ' 

Wulfin*, Krs. Lillie luye.10.. 35..*.. 

i'ulfinj*, Miss Lucy Onye*.... 1. ...» 1 / 

Yeckel, Louie ?•••••«•••••••.•••....... .. IO» . 

Zaens^Lin, Geo.. £.... 3 ' *' 

Zaenglin, Mrs. Mnry...... 1 : 

Zeller, ^rs. Emu.C.... 5.... 5,.%...... 1* 

fuokweilor, 0 # w , .. 1.... Z 

Rycken, Lilly Alexe. 3 

^horp, Alberts. 1. 

Gerdau, rivrz . 62. 

Ehlormarin, Corl. 62. 

Johnson, Julia I. y, 

Tisher, Serr.ple * Cc*........ 

Jeffries Cnnrn. ...8 

Brlncbfirth. Bst.of Josephine deed.. 




*16 


the year in J&fa.yc tte^Soutjh Side Ba-ok 
Sold 


11 


1 

1 


5 ^ 


-t 

j. 

62 

A 2? 

(Lf* 

7 

8 


Now, Vay 2, 1928, the foregoExhibit £1 Tr-on 

t.tiC r»3oord ms a *r.rue copy. 





:i«rk, 


Boat'd of Tax Ao:.^dlS. 
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lU.S./UiRi) Ce' TAX UP..AL3 

j'DIV.4 Docko-t j LAPATETTE-SOUTH SID* BAHK Of ST. LOUIS 

» \cLril ttnd in Evidence 



r.\?( Zb U>7 j 
Fot' ttoner* r -b'-UJ M l: 
-, 


2 


luin 


Opening of Business Closing of Business 
April 10, 1916 May 1, 1916 


Cash 

$ 595,838.93 

I 692,054.97 

On Deposit at Varloua Banka 

1,405,401.91 

1,108,959.80 

Exchange in Transit 

49,816.62 

36,308.89 

Bond a 

2,161,798.33 

2,400,104.33 

Bllla Receivable 

7,538,511.63 

7,701,587.04 

Exchange Maturing 

3,100.51 

2,043.71 

Bankera Real Eatata Company 

20,000.00 

20,000.00 

Special Bond Account #1 

65,500.00 

65,600.00 

Special Bond Account #2 

62,960.00 

62,960.00 

Accrued Intereat Accounta Noa 

. 1 A 2 148,000.92 

143,747.31 

furniture A Tlxturee 

Expense 

- - * 

1,390.28 
r 10.444.82 

113,050,928.85 

$12,325,101.15 

■ 


I I Aillilll 13 


Capital and Surplus 

$ 1,200,000.00 

$ 1,200,000.00 

Undivided Profits 

48,000.00 

48,000.00 

Special Reserve fund #1 

100,000.00 

100,000.00 

Special Reserve fund #2 

100,000.00 

100,000.00 

Interest and Discount 

30,770.63 

20,799.32 

South Side Bank of St. Louis 

115,516.30 

115,126.54 

Lafayette Bank 

104,168.61 

115,680.59 

Sundry Banks A Bankera 

25,147.47 

45,782.01 

Current Deposits 

3,159,713.58 

3,048,861.73 

Demand Certificates 

9,818.78 

24,381.92 

Time Certificates 

5,605,733.55 

5,611,739.69 

Savings Deposits 

1,466,987.54 

1,455,983.56 

Cashier's Checks 

85,072.49 

.113,666.19 

Exchange A■ Collection 

... 

389.16 

Profit A Loss 

... 

405.00 

Safe Deposit Rentals 

... 

303.37 

South Side Trust Co. 

... 

T 334.182.08 


>12,050,928.85 

$12,326il0l!15 

Now, M\v ", 

19.28, Hi* Tor»jgointf ExhJVil 

if? certified from 





IJ.S.Board of Tax Appeals 
Dlv. 4 Docket 4840 k 7831 

Admitted in EvId once 7 
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))*.'/7/2. 7 'lctt/fi jui* I 

' ' OJ tf/yeiL£t»£, 
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l.'»R 25 1927 

PETITIONERS Statement of South Side Bank of St. Louis 

EXHIBIT 


dost of Business - Uarch 7, 1916. 


Loans and Discounts, Personal and Collateral 

Loans - Beal Xstate 

Overdrafts 

Bonds and Stooks 

Beal Istate (Banking House) 

Other Beal liftate 
furniture A fixtures 

Due from other banks and bankers» subject to check 

Cash Items 

Currenoy 

Specie 

Safe Deposit faults 


$ 2,663,807.96 
1,222,384.82 
1,911.67 
1,491,782.98 


438,038.28 

87,712.92 

267,976.00 

24,611.34 

_ 

$ 6,189,126.97 


11 18 


Capital 8tock paid in 
Surplus fund 
Undivided Profits 

Due to Banks and Bankers, subject to check 

Individual Deposits, subjeot to check 

Time Certificates of Deposit 

Demand Certificates of Deposit 

Cashier's Checks 

Bills Payable and re-dlscounte 

Savings Deposits 

Reserve for Taxes 

Beserve for Interest and Taxes 


500,000.00 

300,000.00 

66 , 210.20 

1,017.92 

1,670,898.12 

2,482,384.26 

24,783.85 

46,345.09 


1,087,486.53 

20.00fr.00 
$ 6,189,125.97 


STATk Of MISSOURI, ) 

01TY Of ST. LOUIS ) S8. 

We, A.C.F. Meyer, as fIce-President, and 0. J. Ooserau, as Asst. Cashier, 
of said bank, each of us, do solemnly swear that the above statement Is true to 
the bsst of our knowledge and belief. 


(81gned) A.C.F. Meyer, Vice-President 
0. J. Ooesrau, Asst. Cashier 

Subscribed and sworn to before me this 14th day of Uarch, A. D. 1916. 

Witness my hand and notarial seal on the date last aforesaid. 

(Commissioned and qualified,for a.term expiring February 11, 1920) 

(Signed) 0. W. Xarlckson, Notary Public. 


Correct Attest! 

f. Widmann ) 

Chas. f. Betz ) Directors. 

Charles Ihlermann ) 


Now, May 2, 1928, the foregoing Exhibit //3 certified from 
the rectird as a true cooy. 

'* a/ p .. 

_ 

Clerk, ■w- TTon rcl of Tax A ope ala . 



U.3.Board of Tax Apponla 
Dlv. 4 Docket 4840 k 7831 
Admitted in Evidence. 


/jt. f V&Z ■ -f tiCuft (fa ■' ( jX*uk 

' ' <U+ U'*nt' 

&*>*>* V ./>j 4 . 4 » / : 
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/MR 25 1927 
PETITIONERS 

EXHIBIT 4 


Statement of Lafayette Bank 


Close of Business - March 7th, 1916. 


R E S 0 U R C E g 


Loans and Discounts, personal & collateral 

$ 3,637,273.77 

Loans - Real Estate 

345,035.00 

Overdrafts 

6,254.13 

Bonds and Stocks 

779,779.82 

Real Estate (Banking House) 

15,000.00 

Other Real Estate 

93,700.00 

Furniture A Fixtures 

«• M « 

Due from other Banks & Bankers, subject to check 

1,088,305.78 

Cash Items 

57,916.02 

Currency 

233,027.00 

Specie 

79,885.36 

Safe Deposit Vaults 

am • am 

$ 6,336,181.88 


Capital Stock Paid In 

$ 200,000.00 

Surplus Fund 

750,000.00 

Undivided Profits, net 

102,719.14 

Due to Banks and Bankers, subject to check 

20,696.96 

Individual Deposits, subject to check 

1,683,145.33 

Time Certificates of Deposit 

3,066,359.72 

Demand Certificates of Denoslt 

... 

Cashier's Checks 

97,941.79 

Bills PayAble and re-discounts 

• - • . 

Savings Deposits 

- -329,378.94 

Reserve for Taxes 

6,000.00 

Dividend Unpaid 

30.00 


TT, 336,181.88 


STATE OF MISSOURI, ) 

CITY Or ST. LOUIS ) S9. 


We, P. J. Pauly, Sr., as President and ?. C. Hahn, as Cashier, ol 
said bank, each of us, do solemnly swear that the above statement is true 
to the best of our knowledge and belief. 


(Signed) P. J. Pauly, Sr. President 
P. C. Hahn, Cashier. 

Subscribed and sworn to before me this 15th day of March, A.D., 1916. 

Witness my hand and notarial seal on the date last aforesaid. 

(Commissioned and qualified for a term exnirlng Jan. 7, 1918) 


Correct Attest? 

Ben.O. Brinkman ) 
J. A. Goettler ) 
Hv. Ziegenhein ) 


(Signed) 


Directors. 


William P. A,md, Notary Public. 


Now, //lay 2, 1028, 
record as a true 


the fot'et'oir.tr Exhi^t -M certified frorr 








57 


i 
! 
i 

COMMISSIONER OF INTERNAL REVENUE.! 

(7) Stipulation under paragraph ( d ), Section 1002, of 
the Revenue Act of 1926, that the review shall be by the 
Court of Appeals of the District of Columbia.! 

(8) This designation. j 

It is further agreed that it is not necessar^ to certify 
the original petitions, the answers to the original pe- 
63 titions, the amended petition in Docket Number 7831, 
and the answer to the amended petition, Docket 
Number 7831, in that Docket Number 7831 similar to 
Docket Number 4848. 

(Signed) JOHN E. McCLURE 

JOHN E. McCLUREj 
922 Southern Building, Wasliington, D. C., 

Counsel for Petitioner. 

C. M. CHAREST, 

General Counsel Bureau of Internal Revenue. 

I 

Now, May 2nd, 1928, the foregoing Praecipe certified 
from the record as a true copy. 

i 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

i ^ 

Endorsed on cover: Board of Tax Appeals, j No. 4762. 
Lafayette South Side Bank, appellant, vs. Commissioner 
of Internal Revenue. Court of Appeals, District of Co¬ 
lumbia. Filed May 8, 1928. Henry W. Hodges, clerk. 

i 

i 

i 
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(1398) 
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I 

i 
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332 H. JTJSTffl® rAX OSgDFL 

COURT OF APPEALS 
DISTRICT OF COLUMB.A 
FILED 


JAN 18 1929 

IN THE 

jt 

iatritt of Columbia, 

APRIL TERM, 1928. 


No. 4762 


LAFAYETTE SOUTH SIDE BANK, Appellant, 

vs. 

COMMISSIONER OF INTERNAL REVENUE, 

Appellee. 


Lrnt of taaals, 



APPEAL FROM THE BOARD OF TAX APPEALS. 


REPLY AND SUPPLEMENTAL BRIEF OF 

APPELLANT. 


JOHN E. McCLURE, 

922 Southern Building, Washington, D. C., 
ABRAHAM LOWENHAUPT, 

938 Planters Building, Saint Louis, Missouri, 

Counsel for Appellant. 


Of Counsel: 

LOWENHAUPT and WAITE. 
MILLER and CHEVALIER. 


Judd & Detweilee (Inc.), Printers, Washington, D. C. 
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CONTENTS. 


Argument. 


I. 

I 

i 
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roneous statements made by counsel for appellee, (b) 
to agree with the principle enunciated in certain court 
decisions cited by counsel for appellee, and ( c ) to cite 
certain decisions more nearly in point. 

ARGUMENT. 

I. 

Petitioner, Lafayette South Side Bank, the Lafayette 

Bank, and the South Side Bank Were Affiliated Dur¬ 
ing the Years 1919 and 1920. 

1. At the bottom of page 13 and the top of page 14, 
of respondent’s brief, it is argued that the contentions 
of the petitioner must be denied because— 

(a) The trustees were not nominees of petitioner, 
and 

(b) The petitioner had no control over any of the 
stock of the other two banks. 

Such is not a correct statement of the petitioner’s 
contention. The position of appellant is set forth in 
errors relied upon, page 3 of appellant’s brief, and 
without trying to make this statement all-inclusive, the 
position of appellant is that the petitioner comes 
within Section 240, Subdivision (b) (2), as follows: 

“For the purpose of this section two or more 
domestic corporations shall be deemed to be 
affiliated * * * if substantially all the stock 

of two or more corporations is owned or con- « 
trolled by the same interests.” 


L 


That is the true contention of petitioner. It makes 
no difference of whom the trustees were nominees, so 
long as they held for the purpose of securing the com¬ 
plete performance of the contract for petitioher’s 
benefit—a contract enforcible by it; moreover; all 
parties concerned were interested in carrying out the 
terms of the contract—to form one bank out of the two 
old ones—preserving the old ones so long as ^hey 
might possibly be necessary to assure the new bank of 
succession to all of the properties respectively con¬ 
veyed—tangible and intangible. If so, obviously jthat 
interest was the “same interest.” 


2. On page 14, of respondent’s brief, it is stated: 

4 ‘By the taxable years, anything that they 
(the old banks) may have had to do in the |for- 
mation of petitioner, even assuming that they 
did act for petitioner, was at an end.” 


This statement is not true in any sense of the word land 
is not supported by the record. The record shows that 
each old bank had to turn over $100,000.00 to the hew 
bank as a “guarantee fund” to cover losses, bad d^bts, 
etc., with reference to assets conveyed by the old banks 
to the new bank (Record 18). These “guarantee 
funds” were to constitute “special reserve funds” and 

i 

were to be “credited annually with interest” (Record 
18). Said special reserve funds were to remain on de¬ 
posit for at leatst three years from and after the date 
of incorporation (Record 19). These and other provi¬ 
sions of the agreement clearly show that the Lafayette 
Bank and the South Side Bank continued in existence 
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during the taxable years not for the purpose of liqui¬ 
dating, but for the purpose of carrying out certain 
provisions of the contract prior to liquidation. 

3. On page 15 of respondent's brief, it is argued, 
even assuming the trustees might possibly be con¬ 
strued to act for petitioner in some respects, still peti¬ 
tioner had no such control over the stock of the old 
banks as to permit affiliation. In making this conten¬ 
tion the respondent begs the question. The question 
is not limited to whether or not the Lafavette South 
Side Bank controlled the stock of the old banks, but 
whether the stock of the three banks was controlled 
bv the same interest. Looking at the facts as thev 
are shown bv the record: 

(a) The stock of the two old banks was surrendered 
bv the former stockholders to trustees. Bv this sur- 
render the old stockholders had no further title to or 
control over the stock. It is true that the trustees 
issued trust certificates, but whatever control the 
stock (not trust certificates) was subject to, that con¬ 
trol rested in the tustees. In other words, during the 
taxable years here in question, the former stockhold¬ 
ers had absolutely no control over the stock of the two 
old banks. 

( b ) The control of the stock of the two old banks, 
whatever existed, reposed in the trustees and that con¬ 
trol was (Bee. 27): 

“And they (old stockholders) authorize the 
trustees to vote the said stock in favor of anv 
resolution necessary to ratify said agreement 
or to carry it out/ 9 



! 


That is, the control which the old stock was subject 
to was a restricted control, but that restricted control 
rested with the trustee, and the limitation on their 
power was not for the benefit of the old stockholders 
but for the benefit of the new bank. 


(c) The transfer of the stock to the trustees gave 
them the legal title. The old stockholders certainly 
had no control left because none was retained by them 
under tlie trust agreement. 

j 

(d) The trustees in turn were controlled by the 
terms of the agreements and all concerned could have 
legally enforced it. 


4. On page 15 of respondent’s brief the decision by 

i 

the Board in the Appeal of Isse Koch and Company, 
1 B. T. A. (>24-627, is cited. There we find that the 


Board stated: 


‘‘The word ‘control’ as defined bv Funk'and 
Wagnalls’ Xew Standard Dictionary mean§ ‘to 
exercise a direct, a restraining or governing in- 
Huence.’ Webster defines it as ‘to exercise re¬ 
straining or directing influence over; to domi¬ 
nate: hence to hold from action; to curb; sub¬ 
ject ; overpower.” 


Let us compare the present case with the definition 

i 

of “control” used by the Board of Tax Appeals in! the 
Isse Koch case. Bv the terms of the agreements! be- 
tween the old banks and the new bank, the dominating 
and uppermost thought in the mind of the parties was 
the formation of the new bank. By the agreement 
which existed during the taxable years here in ques- 


i 
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tion, was it possible for the old banks to do as they 
pleased, disregarding the agreement duly entered 
into? Any court of equity would have enforced the 
agreement and would have compelled the trustees and 
all others concerned to perform according to the con¬ 
tract between the parties. Was not this exercising a 
direct, a restraining, or governing influence? Was 
not this tp exercise restraining or directing influence 
over; to dominate; hence to hold from action; to curb; 
subject; overpower? 

In the issr Koch case the control upon which the 

Hoard determined that the corporations were affiliated 

was not based upon legally cnforcible means. Instead, 

it was economic control. Bv the terms of the contract 

•> 

between the banks in tlie present case, the control is 
based upon legally enforcible means. 


5. On page 1(> of respondent's brief the case of 
Montana Mercantile Company vs. Rasmussen (District 
Oourt of Montana not yet officially reported), Prentice- 
llall Federal Tax Service (1028) page 1252, is cited. 
The following is quoted from respondent's brief: 


“The control by the statutes contemplated is 
that which gives rise to beneficial interest.” 


It, is quite apparent that the respondent, in citing this 
case, overlooked the phrase “beneficial interest” else 
it would not have cited the case. For throughout the 
whole contract between the old banks and the new 
bank, it w^s certainly to everyone's interest to see 
that the contract was carried out. Xo greater illustra¬ 
tion of “beneficial interest'' could be referred to than 
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i 

that on the part of the new bank in having the contract 
carried out. In fact the very existence of the ne\f bank 
depended entirely upon the old banks carrying out the 
contract. For what purpose does the respondent! think 
the agreements were entered into ] 

On page 16 of respondent’s brief, the case of 
Alameda Investment Company vs. McLaughlin, i28 F. 
(2d) 81, is cited. Respondent quotes the following: 

i 

“The object of the statute is taxation in pro¬ 
portion to net income, equality between tax¬ 
payers, and to that end to look through thb cor¬ 
porate entities to ascertain the real taxpayer, 
and if the latter substantially owns or controls 
several corporate enterprises, to tax him only 
upon the net income he receives from all. With 
this object in mind, it seems clear that the con¬ 
trol contemplated by the statute is not mere 
authority but is beneficial interest.” 

9 / 


The beneficial interest in having the contract drawn 
in such way as to control the stock of the two old banks, 
has just been pointed out. Now as to that part quoted 
above, and now requoted: ! 

“and to that end to look through the! cor¬ 
porate entities to ascertain the real taxpayer, 
and if the latter substantially owns or controls 
several enterprises, to tax him only upoiji the 
net income he receives from all.” 

i 

What was the situation existing at the time the con¬ 
tracts were entered into. ; Briefly, there were two old 
banks and they wanted to consolidate their affair^ into 
one corporation. The situation actually existing today 


i 

i 


i 
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is that that purpose has been accomplished and the 
two old banks have completely liquidated. But during 
1919 and 1920, the taxable years here in question, we 
had three corporations, two of* which had turned their 
income producing assets over to a new bank, retaining 
onlv assets which were considered unsound from a 
banker’s point of view. They were trying to make an 
excellent taxpayer out of two old ones. It is submitted 
that, from an equitable standpoint, the two old banks 
during the taxable years in question were in process of 
fulfilling their agreement, which when completed 
would result in the formation of one single taxpayer 
where there had been two. So we have no objection 
to respondent's citing the Alameda Investment case. 
In fact, we adopt the courts’ reasoning but not re¬ 
spondent's inference therefrom. 

6. At the bottom of page 17 of respondent's brief, it 
is said that the provision in the trust certificate au¬ 
thorizing the trustees to vote the stock did not give the 
trustees control of the stock nor of the corporation. In 
the first place, the statute is directed to ownership or 
control of the stock and not control of the corporation. 
In the next place the trustees controlled the stock, as 
has been pointed out heretofore. Again on page 18, 
the respondent takes the position that the trustees 
were given only control over the stock but goes on and 
admits that they could vote the stock for the purpose 
of carrying out the explicit agreement for the forma¬ 
tion of the new bank. Weakening still more, the re¬ 
spondent, on page 19 of. his brief, argues that the 
trustees were ‘‘hardly more than limited proxy hold- 
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ers.” On the face of the agreement the trustees were 
agents for all concerned. They held the stock o^ the 
old stockholders on behalf of the new bank to see that 
the old stockholders did not transfer their stock to a 
bona fide purchaser which might cause difficulties in 
putting the agreement over. They were agents jwith 
an interest and were not proxy holders in any sense 
of the word. A proxy may be revoked at any time, 
certainly this trust could not be revoked unless every¬ 
body agreed to it. Therefore, the case of Tunnel Rail¬ 
road of Saint Louis , et al. Petitioner vs. Commissioner 
of Internal Revenue, Respondent, 4 B. T. A. 596, not 
in point. Petitioner agrees with that decision on the 
facts, but respectfully submits that it is not applicable 
to the present case. j 

7. As to whether or not the trustees had control of 
the stock, the respondent, on page 21 of his brief, 
states: 

“If by this is meant that the trustees had bon- 
trol of the stock on account of their ownership 
of it, that theory is thoroughly exploded by the 
case of Lavenstein Corporation v. Commis¬ 
sioner, 25 F. (2d) 375.” 

i 

That case was decided on the ground that affiliation 
through “ownership” is not lost by surrendering con¬ 
trol for the payment of the owner’s debts. The stat¬ 
ute is in the disjunctive, for the phrase “owned or con¬ 
trolled” is used. 

i 

There the court stated: 


i 

I 


2h 
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“For substantially all the stock of both was 
owned, if not controlled, by the same interests.” 

That ownership standing alone, or control standing 
alone, is sufficient, the court in the Lavenstein case 
stated: 

“The statute provides for affiliation where 
there is unity of either ownership or control, 
and does not require that there be unity in both. 
To so hold would be to amend the statute in a 
vital particular and open the door to invasion 
of the Act.” 


That is to say, ownership without control is sufficient 
for affiliation and likewise control without ownership 
is sufficient. Even a combination of the two is suffi¬ 
cient. See Gamon Meter Company , 1 B. T. A. 1124, 
1132, where the Board stated: 


“That subdivision imposes three tests rela¬ 
tive to stock ownership or control, any one of 
which permits consolidation— 


(1) Ownership of substantially all; 

(2) Control of substantially all through 
closely affiliated interests; 

(3) Ownership of a part and control of a 
part, the aggregate amounting to substantially 


As will be noted from the Lavenstein case, all the stock 
of two corporations was owned by the same stock¬ 
holders, but in one corporation the stock had been 
transferred to the creditors’ committee. The court 
found: 
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i 


I 

“That the creditors’ committee merelv held 

*! 

the legal title with the control incident thereto 
as security for the debts of the Lavensteins.” 

, That is, the Lavensteins owned the stock but the Credi¬ 
tors controlled it for the owner’s benefit to pay; their 
debts. 

Petitioner agrees with that court decision, but re¬ 
spectfully submits that it is not in point for it ! deals 

i 

only with ownership and not with control. 


8. On page 22 of respondent’s brief, respondent 
states: 


“Petitioner assigned as error the failure of 
the Board to find that the stock of petitioner 
and other corporations was owned or controlled 
by the same interest. This assignment is not 
argued in the brief and it is assumed that it is 
abandoned. In any event it must be clear that 
the stock of the three corporations was not 
owned bv the same interests.” 


It is difficult for petitioner to say whether or not 
respondent is serious in this contention. The assign¬ 
ments of error, specifically Errors 3 and 4, clearly and 
unmistakably show that petitioner is contending; that 
its stock and the stock of the two old banks was owned 
or controlled by the same interest. And, petitioner 
has tried to argue the question most forcefully, at 
least consuming thirteen pages in its original brief 
(pages 6 to 19, inclusive). Respondent in the same 
paragraph goes on and argues that thirty-seven! and 
one-half per cent of petitioner’s stock owned by all 
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the stockholders of the Lafavette Bank was not the 
ownership of substantially all the stock, nor is sixty- 
two and one-half per cent of the stock of your peti¬ 
tioner owned by all the stockholders of the South Side 
Bank ownership of substantially all of the stock. This 
was unnecessary argument and if respondent had care¬ 
fully read page 8 of petitioner's original brief, his 

statement would have been unnecessary for there we 

* 

stated: 


“While we concede that the foregoing owner¬ 
ship of stock does not bring the case technically 
within the affiliated conditions prescribed in the 
statute, we present that the control of the stock 
of the three banks makes them affiliated.” 

II. 

The Intangible Property of the Lafayette Bank and 
That of the South Side Bank was Paid in for Stock 
of the Petitioner. 

9. On page 24 of the respondent’s brief, the issue 
is correctly stated in the following words: 

“It must be borne in mind that the question 
under the statute quoted is not whether peti¬ 
tioner acquired the good will of the old banks 
but whether that good will was bona tide paid in 
for stock.” 

This same question is somewhat similarly stated by 
the Board in the following language (Record 36): 

“At the outset, it should be noted that the 
question is not whether the petitioner acquired 
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the good will heretofore possessed by the two 
old banks but rather whether stock was specifi¬ 
cally issued for the good will. The evidence is 
dear that the petitioner was to receive and did 
receive certain good will of the two old banks. 
This Is admitted by the Commissioner in the 
brief which he filed.” \ 

1 

Counsel for petitioner agrees that the Board; cor¬ 
rectly states the position except as to the word “speci- 

i 

fically”. The law does not require that the sto<j>k be 
issued “specifically” for good will but that, in the 
language of the statute, “intangible property bona fide 
paid in for stock or shares.” 

Briefly stated, in one paragraph of the agreement 
the two old banks were to turn over to the new bank 
certain tangible assets and the new bank was to issue 
to the old banks certain capital stock. In the next para¬ 
graph of the agreement tlie two old banks were toiturn 
over their good will and other intangible values;(the 
Board found that they had a value, Record 36)1 It 
should be noted that the parties to the contracts; rec¬ 
ognized that the two old banks had intangible values 
and were very careful to make adequate safeguards to 
insure the new bank securing ownership thereof! It 
is clear the parties intended that the good will and 
other intangible values should constitute a part of the 
consideration and their reason for not placing jany 
valuation thereon is disclosed by comparing the good 
will value of the two old banks before the transfer 

of the number of shares of stock received by each from 

* 

the new bank. That is, the good will of the twd old 


i 
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banks, Lafayette Bank and South Side Bank, stood in 
the approximate relation of three thousand to five 
thousand, respectfully (number of shares issued to 
each old bank). 

Now the law recognizes onlv three wavs of transfer- 
ring title to property from one person to" another, or 
specifically, the good will of the two old banks could be 
transferred to the new bank in only one of three 
ways,—(1) sale, (2) exchange, or (3) gift. It takes no 
authority (reasoning is the best authority of all) to 
come to the conclusion that the good will was trans¬ 
ferred from the old banks to the new bank bv one of 
the foregoing methods. The question, therefore, re¬ 
solve's itself into whether or not this transfer was a 


sale, an exchange, or a gift. A sale is a transfer of 
property from one man to another in consideration of 
some price or recompense in value. An exchange dif¬ 
fers from ; a sale in that no price is named and is a 
transfer of one or more pieces of property for property 
other than money. A gift, in both the ordinary and 
legal sense is a transfer of property from one to an¬ 
other without any consideration therefor. Whether or 
not the two old banks transferred their good will to 
the new bank by way of sale or an exchange, does not 
matter, because if one or the other, the new bank cer¬ 


tainly issued capital stock therefor for that is the only 
thing that was given bv the new bank—that was the 
sole consideration flowing from the New bank. Cer¬ 
tainly the transfer of the good will of the two old banks 
to the new bank comes within one of the foregoing 
methods of transferring property. If the court is of 
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the opinion that the new bank acquired the good! will 
of the two old banks without giving any consideration 
therefor, it must conclude as a matter of law that the 
new bank did not acquire the good will by the issuance 
of its stock. On the other hand, if the court is of the 
opinion that there was a consideration flowing from the 
new bank to the two old banks for such good will, it 
must conclude that capital stock was issued therefpr— 
this for the reason that the sole consideration moving 
from the new bank was the issuance of the capital stock 
of the new bank. It does not matter how the contract 
was worded, provided there was adequate considera¬ 
tion within the terms of the instrument. If there was 
an adequate consideration moving from the new bank 
to the old banks, then that consideration, as a matter of 
law, is the consideration given by the new bank, land 
the turning over of the good will and tangible assets 
by the two old banks was the consideration giveii by 
the two old banks. In fact, these are parts of the pri¬ 
mary elements of the laws of contract. 

That the agreements must be construed so as to rec¬ 
ognize that the stock was issued in consideratioii of 
the turning over of the good will and other intangible 
assets, as well as the tangible assets, is shown by a sam¬ 
ple illustration: Suppose the Lafayette Bank or jthe 
South Side Bank, after having turned over the tangible 
property as specified in the contract, had refused to 
turn over its good will and sought to continue in busi¬ 
ness contrary to the terms of the contract. Now if thpre 

I 

was no consideration for the turning over of the good 
will the two old banks would have a good defense by 


i 

i 
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asserting that that part of the contract relating to the 
turning over of the good will was without considera¬ 
tion. Such a proposition would be most absurd for 
even a layman would be able to point out the considera¬ 
tion given by the new bank. 

A case very much in point is that of Lauer vs. Dis¬ 
trict of Columbia, 11 Appeals Cases D. C. 433. In that 
case the defendant was indicted in that he “did engage 
in the sale of intoxicating liquors in quantities less than 
five gallons. at the same time to be drunk on the prem¬ 
ises without first haring obtained a license so to do". 
The law against the sale of liquors was in the following 
words, “77/a/ no person shall sell, offer for sale, or 
traffic in, barter, or exchange for goods, in the District 
of Columbia, an// intoxicating liquors except as here¬ 
inafter prodded". The court stated: 


“Evidence was given bv several witnesses 

VJ % 

tending to show that the defendant kept a gro¬ 
cery store and hoarding house; and that he was 
in the habit of setting a bottle of beer beside 
each plate upon his table, at meal times. It 
was also shown that lie sold lunches to customers 
and included beer therewith. Parties paid for 
their lunches, but not for the beer; that is to 
say, no separate or independent charge was 
made for the beer." 


Upon the foregoing statement of facts, the court 
said: 

“The acts of this defendant in furnishing 
beer to his boarders and to customers, with their 
meals and lunches, cannot be regarded as such 
a gift.” 
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See also Commonwealth vs. Worcester, 126 Mass. 
256, 257; Commonwealth vs. Thayer, 49 Mass. (8 Met.) 
525, 526. About the only difference between the case 
at bar and the Lauer case is the difference between 
beer and good will. See also Sperry Hutchinson 1 a/nd 
Company vs. Ilertzherg, 69 X. J. E. 264, 270, referred 
to on page 22 of petitioner’s first brief. 

! 

10. On pages 26 and 27 of respondent’s brief the 
Revised Statutes of Missouri are cited and it is con¬ 
tended that capital stock cannot be issued for good 
will. In the first place this is an erroneous conclusion 
in that capital stock may be issued for good will so 
long as the “lawful money of the United States’’ is 
the equivalent to the capital stock issued. That is to 
say, if lawful money of $100,000.00, together With 
good will worth $100,000.00 is paid for capital stock of 
$100,000.00, the terms of the statute are met. Th$t is 
exactly what happened in that case. In the next plgce, 
assuming the respondent is serious in his contention 
that the Revised Statutes of Missouri prohibited cap¬ 
ital stock being issued for good will, the Board dis¬ 
posed of this question in the following words (Rec¬ 
ord 39): | 

I 

“The Board has heretofore had occasion to 
consider whether a bank which was prohibited 
by banking laws from carrying good will j on 
its books as an asset would thereby be deprived 
of good will for invested capital purposes under 
the Revenue Acts and we hold that good will 
properly acquired should be included in invested 

capital, regardless of the inhibition in the batik- 

i 

3 h ! 
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ing laws for its appearances on the books of 
the bank as an asset. Merchants National Bank 
vs. Commissioner, 6 B. T. A. 1167.’’ 

11. On page 27 the respondent argues that the good 
will was never carried on the books of the old banks 
as an asset, and also argues that to sustain its position 
petitioner must come before this court and contend 
that it issued stock for good will and must go before the 
Banking Department of the State of Missouri and con¬ 
tend that it did not issue stock for good will. Else¬ 
where in respondent's brief it is argued that invested 
capital is a statutory concept, but aside from this ap¬ 
parent inconsistency the respondent’s argument is com¬ 
pletely answered by the Board’s decision of Merchants 
National Bank vs. Commissioner, supra, which has been 
publicly acquiesced in by the respondent in Internal 
Revenue Cumulative Bulletin VI-2, July—December, 
1927, page 5. 

12. On page 28 of respondent's brief, the case of 
Frank II. Stewart Electric Company vs. United States, 
65 Ct. of Gls. 21, is cited. While the reading of this 
case might infer that good will was transferred to the 
corporation by Stewart, a close study thereof discloses 
that Stewart retained ownership of the good will for 
the court states (Record 25): 

“If Mr. Stewart had sold his holding in the 
corporation or had opened a store in his indi¬ 
vidual name in the same neighborhood it is 
clear that the corporation could not have com¬ 
plained,” etc. 



I 
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i 

! 
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How unlike the present case at bar in that the agree¬ 
ment between the two old banks and the petitioner 
provided (Record 21): 


“And to enable the new bank to become |fully 
possessed of such good will and forever after¬ 
wards to enjoy the same the parties hereto agree 
that they will not at anv time thereafter, en- 
gage in any branch of the banking or safe de¬ 
posit business, except to liquidate their remain¬ 
ing assets and distribute them to their stock¬ 
holders,” etc. 

i 

i 

13. On page 28 the respondent cites the case of 
J. R. Johnston and Company vs. Noel, 26 Fed. |(2d) 
670. This case is not in point for several reasons!: 

(a) There was no sale, for the court found (672): 


“If the transfer of the assets from tli^ old 
company to the new represented an actual sale 
of the property, it might be very readily argued 
that the $300,000 of stock issued by the j new 
company represented, as to $25,000 thereof), the 
purchase price of the good will; but there was no 
such change of ownership as ordinarily accom¬ 
panies a sale and transfer of the property.” 


(h) J. R. Johnston and Company failed for lack of 
evidence, for the court found (672): 

“It (petitioner) does not prove what is re¬ 
quired by the statute to be proven, namely, that 
there was thereby acquired assets of that value, 
and the oral evidence taken here does not sup¬ 
ply this omission.” 

i 

t 

i 



20 


(c) And the court further found (672): 

“If the evidence in this case disclosed—as it 
does not—that the new company, plaintiff here, 
purchased from the old partnership tangible as¬ 
sets in the value of $260,000.00 for $300,000.00 
of its capital stock, it might very readily claim 
that $25,000.00 of the stock represented a pay¬ 
ment on account of good will.” 

This is entirely unlike the present case at bar, for 
the Board actually found that the petitioner “did re¬ 
ceive certain good will of the old banks.” It is quite 
clear that in the Johnston case, had the taxpayer 
therein proved that it had actually received good will 
(the court found that it did not) the decision would 
have been just the reverse. That is, the distinction be¬ 
tween the two cases is that in the Johnston case the 
court found that the evidence did not disclose that 
good will was acquired. This is entirely unlike the 
present case at bar, for the Board found (Record 36): 

“The evidence is clear that the petitioner 
was to receive and did receive certain good will 
of the old banks. This is admitted bv the Com- 
missioner in the brief which he tiled.” 

14. On page 29 of the respondent’s brief, the case of 
Baker and Taylor Company vs. United States, 26 Fed. 
(2d) 187, is cited. The case is not in point in any wise. 
There the good will was bought with bonds and not 
with capital stock, for the court found (188): 

“The good will was purchased in 1906 and 
ex hypothesi neither with present cash nor out 
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of existing earnings, but with income bonds 
which in terms were not liabilities against the 
assets of the corporation, but mere promises to 
pay from future net earnings.’’ 

i 

i 

15. On pages 29 and 30 of respondent’s brief the 
position is taken that because the tangibles, aggregat¬ 
ing $1,248,000.00, exceeded the par value of the capital 
stock, $800,000.00, it could not be stated that the capital 
stock was issued partly for tangibles and partly fdr in¬ 
tangibles. The par value of the stock ($800,000.00) had 
nothing to do with its value. Going to make up this 
$800,000.00 par value were 8,000 shares with aj par 
value of $100.00 each (Record 30). The bid pri<je of 
the Lafayette South Side Bank stock was $260.00 a 
share shortly after this bank was formed, and increased 
during 1916 to $288.00 a share (Record 31). Using the 
lowest figure, $2(50.00 a share, would indicate that while 
the stock had a par value of only $800,000.00 its actual 
value was $2,080,000.00 (8,000 shares times $260.00 a 
share). Using the argument which the respondent ad¬ 
vances, why would persons issue capital stock worth 
$2,080,000.00 for tangibles worth only $ 1 , 248 , 000 . 00 ? 
They would not. If good will of $800,000.00 went with 
the tangibles, they would. The argument of respond¬ 
ent is sound if carried to its logical conclusion. 

16. On page 31 of respondent's brief, it is stated: 

i 

“Furthermore, there is nothing to showithe 
amount of good will that could be included in 
the invested capital even if petitioner’s conten¬ 
tions were sustained.” 




no 


The Board found that the petitioner did receive good 
will and this was admitted by the respondent (Record 
36) but the Board came to the conclusion that it was 
unnecessary to decide tlie amount of good will, assum¬ 
ing the correctness of its decision. Petitioner respect¬ 
fully submits that if this court finds that the capital 
stock issued by petitioner constituted consideration for 
the good will as well as the tangible property, then 
the case should be remanded to the Board of Tax Ap¬ 
peals for further proceedings not inconsistent there¬ 
with. 

III. 


The Intangible Assets Constituted Paid-in Surplus. 

The respondent takes the position that intangible 
assets, paid into a corporation without the issuance 
of capital stock therefor, do not constitute paid-in sur¬ 
plus within the meaning of Subdivision (3) of Section 
326 (</), Revenue Act of 1018. In support of that posi¬ 
tion respondent cites the LaItcllc Iron Works vs. 
United Stairs . 236 Y. S. 377: Appeal of Herald Dis - 
patch Com pan if. 4 1>. T. A. 1096; I). X. ck K. Walter 
Com pan if rs. Com missioner, 10 P>. T. A. 620; Baker 
& Taylor Company rs. United Staff's, 21 V. (2d) 787, 
789: Kleespn Company rs. Commissioner, 6 B. T. A. 

i 

1153; and Kleeson Company rs. Com mission. Circuit 
Court of Appeals for the Fourth Circuit (now officially 
reported. 287 Fed. (2d) 557, Prcutice-IIall Federal Tax 
Serrice (1928), page 1401.37. 

17. La Belle Iron Works rs. Commissioner , 256 U. S. 
377: From this case respondent argues 4 4 invested cap- 
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i 

i 


i 

l 
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ital is a statutory concept and petitioner must icome 
squarely within this definition or not at all.” The 
question before the Supreme Court was whether or not 
a corporation may include in invested capital tie in¬ 
creased values of certain ore lands where such increase 
occurred after the corporation had acquired it. The 
Supreme Court decided that appreciated values had no 
relation to invested capital and that the cost Value 
thereof at the time acquired by the corporation was the 
basis to be used. The basis for the Supreme CouVt de¬ 


cision in the La Belle Iron Works case is stated ip the 
last paragraph on page 388. While the Supreme Court 
was dealing with the 1917 Act the same reasoning is 
applicable to the 1918 Act. The Supreme Court 
stated: 


“A scrutiny of the particular provisions of 
paragraph 207 shows that it was the dominant 
purpose of Congress to place the peculiar Ibur- 
den of this tax upon the income of trades! and 
businesses exceeding what was deemed a 
normally reasonable return upon the capital 
actually embarked. * * * 

“When speaking of the capital of a business 
corporation or partnership, such as the act 4 ea ls 
with, ‘to invest’ imports a laying out of money, 
or money's worth , either by an individual hi ac¬ 
quiring an interest in the concern with a viejv to 
obtaining income or profit from the conduct of 
its business, or by the concern itself in acquir¬ 
ing something of permanent use in the busi¬ 
ness;” (Italics supplied.) 

The Supreme Court went on and stated: 


“In order to adhere to this restricted mean¬ 
ing and avoid exaggerated valuations, | the 

i 

| 

i 

I 

i 

i 

i 

i 

i 
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draftsman of the act resorted to the test of in- 
cluding nothing but money, or money's worth 
actually contributed or converted in exchange 
for shares of the capital stock, or actually ac¬ 
quired through the business activities of the 
corporation or partnership (involving again a 
conversion), and coming in ab extra, by way of 
increase over the original capital stock.” 
(Italics supplied.) 

Note what the Supreme Court said on page 389: 

“The provision of clause 3, that includes 
‘paid-in or earned surplus and undivided profits 
used or employed in the business’ recognizes 
that, in some cases, contributions are received 
from stockholders in money or its equivalent for 
the specific purpose of creating an actual excess 
capital over and above the par value of the 
stock.” 

At the top of page 390 the Supreme Court said that 
“Invested capital” was 

“something approximately representative of 
the risks accepted by the investors in embarking 
their means in the enterprise/’ 

Petitioner rests its case squarely upon this case 
cited by respondent. The case must be applicable as 
respondent cites it. For was not the good will a part 
of “the capital actually embarked?” Was it not a 
part of the “something approximately representative 
of the risks accepted by the investors in embarking 
their means in the enterprise?” Was it not “money 



25 


j 


I 


or its equivalent, f” Just as much if not more so than 
the tangibles. 

Baker and Taylor Company vs. United States, 21 
Fed. 787: In this case the court had before it the ques¬ 
tion whether or not certain 4 ‘income bonds’’ issued 
for good will should be included in invested capital. 
The question was whether or not the “income bonds” 
came within the meaning of “stock or shares” as ;used 
in subdivision (a) (2) of Section 326, Revenue Act of 
1918. That this is the question see the court’s con¬ 
cluding statement: 

“Agreeing substantially with the opinion;ren¬ 
dered by the Board of Tax Appeals, I conclude 
that the motion to dismiss must be granted.” 

j 

The Board of Tax Appeals’ decision is reported as 
Appeal of Baker and Taylor Company, 3 B. T. Ai, 57. 

It is true that the court used the expression tq the 
effect that paid in surplus is included in invested cap¬ 
ital only when represented by tangible property but w^e 
submit that at the most, it is dictum in that the point 
is not before the court—the question before the court 
was whether or not “income bonds” were “stocks or 
shares” and the court held they were not. 

Kleeson Company vs. Commisioner, 6 B. T. A. 1153, 
Circuit Court of Appeals for the Fourth Circuit (now 
officially reported at 287 Fed. 2d. 557), Prentice-Hall 
Federal Tax Service (1928) page 1401.37. The deci¬ 
sion by the Board was based entirely upon its previous 
decision in Appeal of Herald Despatch Company, 4 B. 
T. A., 1096. The Circuit Court of Appeals did noit in 

ih ! 
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any wise pass upon the question here involved, that is, 
whether or not intangible property may constitute a 
paid in surplus, for its concluding statement is: 

“But since we have determined the main ques¬ 
tion in the case adversely to the taxpayer, it is 
not necessary to decide whether the contract 
constituted tangible or intangible property, or 
whether intangible property may be included in 
invested capital as paid in surplus although not 
exchanged for stock or shares.” 

In other words, the sole question decided by the 

i 

court was as follows: 

“The actual transaction of the interested 
parties through which the corporation acquired 
its invested capital, place this question beyond 
the realm of doubt. Blovd and Bachenheimer 
not only acquired the contract, without cost, but 
gave it, free of charge to the taxpayer corpora¬ 
tion. It is suggested bv the testimonv that the 
owners of the first corporation were actuated by 
sentimental motives in gratuitously bestowing 
the contract upon the individuals named be¬ 
cause of obligations of service and friendship 
which were persuasive, though not of legal 
validity. But no such considerations entered 
into the transaction between the stockholders, 
who formed the Kleeson Company. When 
Blovd and Bachenheimer found thev could not 
conduct the business themselves, they sought 
the assistance of other investors in a purely 
business way. The owners of the contract were 
able to secure subscriptions to stock by pictur¬ 
ing the profits which had been made in the past 
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and would probably be earned in the future 
through the employment of prison labor. But 
they got no -actual cash or stock, or anything 
else of value for the assignment of the contract. 
They stood on the same basis as the othe^ sub¬ 
scribers who exchanged their money forj stock 
of the company at par. If the parties had 
been of the opinion that the contract then had 
an actual value of $ 150,000 , it is incredible that 
it would have been assigned by the oivners' with¬ 
out any compensation whatever.” 

I 

I 

D. N. and E. Walter Company vs. Commisoisner, 
10 B. T. A. 620: The Board decided that intangible 
property may not be included in invested capita} as a 
paid in surplus, but advanced no reason other than 
citing its prior decision in the Appeal of Herald De¬ 
spatch Company , 4 B. T. A., 1096, where the Board 
stated: 

“It seems clear to us, however, that in provid¬ 
ing for the inclusion in invested capital of in¬ 
tangibles paid in for stock or shares, subject to 
very specific and arbitrary limitations, Congress 
intended to exclude intangibles paid in as a gift. 
It would be absurd construction indeed which 
would permit the inclusion of invested capital, 
under very arbitrary limitations, of intangibles 
paid in for a consideration, and at the same 
time permit the inclusion of intangibles paid in 
as a gift to the full extent of the actual leash 
value. ’ ’ 

i 

i 

i 

18. This reasoning appears to be the only reason 
advanced by the respondent and it is necessary tb ad- 
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vance it in order that respondent's contention may be 
argued at all. For the Board had previously stated: 

“Subdivision (a) (3) of Section 326, Revenue 
Act of 1918, taken by themselves might conceiv¬ 
ably be construed to permit the inclusion in in¬ 
vested capital of a paid in surplus in respect of 
intangible property acquired by icay of gift.” 


That is to say, the Board admits that the wording of 
the Act permits a paid in surplus in respect of in¬ 
tangible property acquired by way of gift, but goes 
outside of the law and adopts a reason which the Board 
thinks Congress should have had in mind. This can¬ 
not be dope for the rule of interpretation is that a 
legislative act is to be interpreted according to the 
intention of the legislature apparent upon its face. 
Wilkinson vs. DeLand, 2 Pet., 627; 22 Ops. Atty. Gen., 
363: Further, the intention must be found from the 
language used. Merritt vs. Welsh, 104 U. S., 694. 


19. If ther? is any doubt in this statute that doubt 
should be resolved against the Government. Gould vs. 
Gould, 245 U. S., 151. See also Miller vs. Gerin, 258 
Fed., 225. That the Board was wrong in going outside 
the statute to get its meaning is shown by the Supreme 
Court decision in United States vs. Mcrriam, 263 
U. S., 179 wnich holds that the literal meaning of the 
words employed in statutes levying taxes is most im¬ 
portant for such statutes are not to be extended by 
implication of the statute. See also Heclxt vs. Malley, 
265 U. S., 144; Hoivard vs. Casey, 265 U. S., 144; 
Crocker vs. Malley , 265 U. S., 144. 


I 
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20. Respondent also takes the position and argues 
quite forcibly that because of the three limitations set 
forth in subdivision (a) (4) of Section 326, Revenue 
Act of 1918 (restriction to the cash value, the par vglue, 
or 25 per cent of tlie par value of tlie total stock, which¬ 
ever is lowest), it could not be reasonably presumed 
that Congress intended a more liberal consideration 
with respect to intangibles acquired as a gift. If in¬ 
vested capital is a statutory concept, as asserted by the 
respondent (Respondent’s brief, 33), it would seem 
the better policy to ascertain the meaning of the law 
from the words used by Congress rather than specu¬ 
late what it should have said. While it is not ispe- 
cificallv stated in respondent’s brief, it is intimated 
that the paid in surplus provision of subdivision! (a) 
(3), was for the purpose of taking care of those cgses 
where only tangible property was paid into the cor- 
poration without the issuance of stock therefor. Such 
is not the case for the same reason which the 1 , re- 

i 

spondent advances against including in invested capi¬ 
tal intangible property is equally applicable to tan¬ 
gible property. That is, subdivision (a) (4) of Section 
326 deals only with cases where intangibles are paid 
in for stock and subdivision (a) (2) of the same sec¬ 
tion deals only with tangible property paid in for 
stock. Therefore, the basis of the respondent’s inter¬ 
pretation is unsound. For, if the respondent’s theory 
of statutory construction is applied to subdivision (4) 
it must also be applied to subdivision (2). The s^me 
phrase “paid in for stock or shares” is used in each 
of those subdivisions. A similar interpretation! of 
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subdivision (2) would exclude tangible property paid 
in where stock or shares were not issued therefor. 
We submit the interpretation cannot be based upon 
the doctrine of ex pressio uni ns cst ex clusio alterius y 
or any other theory of statutory construction as ap- 
lied particularly to subdivision (4) because the same 
theory would exclude a mere paid in surplus of cash 
or tangible property where no capital stock was is¬ 
sued therefor. We, therefore, submit the respondent’s 
interpretation of the statute is unsound unless Con¬ 
gress, in subdivision (4), clearly indicates a different 
intention with respect to intangibles than it does with 
respect to tangibles in subdivision (2). In the first 
place that; contention ignores the fact that intangibles 
with which Congress was dealing in subdivison (4) 
were “intangibles paid in for stock or shares.” 

JOHN E. McCLURE, 

922 Son the ni Building , Washington, D. C ., 
ABRAHAM LOWNHAUPT, 

938 Planters Building , Saint Louis, Missouri, 

Counsel for Appellant. 

Of Counsel: 

LOW E X H A IT P T and WAITE, 

MILLER and CHEVALIER. 


(5326) 


4 





In the Court of Appeals of the District 

of Columbia 

- LaFAYF/TTE-SoTTTH SlDE BaXK, APPELLANT ' ‘ • 

\ v. . • - - * - ' '■ • 

Commissioner of Internal Revenue, appellee 

APPEAL FROM TEE BOARD QF TAX APPEALS. 


BRIEF ON BEHALF OF APPELLEE 

MABEL WALKER WILLEBRANDT. 

, . - . ’ ' Assistant Attorney General . 1 

SEWALL KEY, . 

' Special' Assistant to the Attorney General. 

HARVEY R. GAMBLE,; . - - ’ 

■ * Special Assistant to the Attorney General^ . 

. - ' U • Attorneys for. Appellee.. 

C. M. CHAREST,. : - - 

- General Counsel, Bureau of Internal Revenue. . - • 

CLARK. T. BROWN, ■ 

Special Attorney, Bureau of Internal Revenue , . . 

'-'Of Counsel. ' 


US. GO YE 2K XI £ XT rKINTIXG OFFICE : 1923 





INDEX 


l 

Page 


Previous opinion in the present case___L_ 1 

Jurisdiction....1 

Questions presented_2 

The statutes____ L _ 2 

The facts_j._ 4 

Summary of argument_l_ 12 

Argument: 

I. Petitioner was not affiliated with any other corpora¬ 
tions during the years 1919 and 1920_ + _ 12 

II. The intangible property of the Lafayette Bank arjd 
that of the South Side Bank were not bona fide paid 
in for stock of petitioner and can not therefore fee 

included in invested capital_j_ 23 

III. The good will did not constitute paid-in surplus_ j_ 32 

Conclusion_ 4- 37 

CITATIONS I 

Cases: 

Alameda Investment Co. v. McLaughlin, 28 F. (2d) SI_j_ 16 

Baker & Taylor Company v. United States, 21 F. (2d) 7S7i_ 34 

Baker Taylor Company v. United States, 26 F. (2d) 1S7^_ 29 

Commonwealth v. Emerson , 165 Mass. 146_ L 30 

D. A*. & E. Walter Company v. Commissioner, 10 B. T. A. 

620_ L 34 

Herald Despatch Company, Appeal of, 4 B. T. A. 1096_,|_ 33 

Johnson ( J . R.) & Co. v. Noel, 26 F. (2d) 670_L 28 

Kleeson Company v. Commissioner, 6 B. T. A. 1153_|_ 35 

Koch & Company, Appeal of Isse, 1 B. T. A. 624_j_ 15 

La Belle Iron Works v. United States, 256 U. S. 377_L 33 

Lavenstein Corporation v. Commissioner, 25 F. (2d) 375_j_ 21 

Montana Mercantile Company v. Rasmussen (Montana), 

unreported_ j. 16 

News Publishing Co. v. Blair, decided Dec. 3, 1928_4 20 

St. Louis Screw Company, Appeal of, 2 B. T. A. 649_j. 31 

Frank H. Stewart Electric Co. v. United States, 65 Court of 

Claims, 21_4 28 

Tunnel Railroad of St. Louis et al. v. Commissioner, 4 B. T. Aj. 

596.... _.i 19 

Statutes: 

Revenue Act of 1918, c. IS, 40 Stat. 1057— 

Sec. 240 (b).4 2 

Sec. 326 (a)_ j 3 

Revised Statutes of Missouri, 1919, par. 3— 

Sec. 1172S.... 26 

Sec. 11730. J 26 

25268—28-1 ( l) 





























I 


In the Court of Appeals of the District 

of Columbia 


No. 4762 

l 

Lafayette-South Side Bank, appellant 

v . | 

Commissioner of Internal Revenue., appellee 


APPEAL FROM THE BOARD OF TAX APPEALS 


BRIEF ON BEHALF OF APPELLEE 


PREVIOUS OPINION IN THE PRESENT CASE 


The only previous opinion is that of thei United 
States Board of Tax Appeals (R. 12), \yhich is 
reported in 7 B. T. A. 1307. ! 


JURISDICTION 


The appeal in the above-entitled cause involves 

i 

income and profits taxes for the years 1919 and 1920 
in the respective amounts of $158.97 and $8,983.68, 
and is taken from a decision (order of redetermina¬ 
tion) by the United States Board of Tax Appeals 
entered September 12, 1927. (R. 42.) Th0 case is 
brought to this Court by a petition for revibw filed 
March 6, 1928, pursuant to the Revenue Act of 
1926 (c. 27, Sections 1001-1003, 44 Stat. 9,1Q9,110). 


(i) 


i 
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QUESTIONS PRESENTED 

(1) Under the circumstances of this case were 
petitioner and the Lafayette Bank and the South 
Side Bank affiliated corporations during the tax¬ 
able years 1919 and 1920 within the meaning of 
Section 240 (b) of the Revenue Act of 1918? 

(2) Where a new bank took over the business 
of two old banks and received from them tangible 
assets of a value far in excess of the par value 
of the stock of the new bank which was exchanged 
therefor, the agreement between the two old banks 
providing that upon the organization of the new 
bank they should turn over to it their good-will but 
without valuation, was the new bank, under Sec¬ 
tion 326 (a) of the Revenue Act of 1918, lawfully 
entitled to an allowance in invested capital of any¬ 
thing for intangibles, on the theory that stock had 
been issued for good will ? 

(3) Lender the facts stated in the second question 
could anything go into invested capital on account 

of the value of intangibles on the theory that good¬ 
will constituted paid-in surplus ? 

THE STATUTES 

The statutes involved are from the Revenue Act 
of 1918 c. 18, 40 Stat. 1057,1082,1092: 

Sec. 240. (b) For the purpose of this sec¬ 
tion two or more domestic corporations shall 
be deemed to be affiliated (1) if one corpora¬ 
tion owns directly or controls through closely 
affiliated interests or by a nominee or nomi- 
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nees substantially all the stock of the other 
or others, or (2) if substantially all the stock 
of two or more corporations is owned or con¬ 
trolled by the same interests. 

Sec. 326. (a) That as used in this title the 
term “invested capital” for any year means 
(except as provided in subdivisions (b) and 
(c) of this section): 

(1) Actual cash bona fide paid in for stock 
or shares; 

(2) Actual cash value of tangibly prop¬ 
erty, other than cash ,bona fide paid in for 
stock or shares, at the time of such payment, 
but in no case to exceed the par valufe of the 
original stock or shares specifically! issued 
therefor, unless the actual cash value of such 
tangible property at the time paid in is shown 
to the satisfaction of the Commissioner to 
have been clearly and substantially! in ex¬ 
cess of such par value, in which case such ex¬ 
cess shall be treated as paid-in surplu^: Pro - 
vided, That the Commissioner shall keep a 
record of all cases in which tangible property 
is included in invested capital at a value in 
excess of the stock or shares issued therefor, 
containing the name and address of each 
taxpayer, the business in which engaged, the 
amount of invested capital and net income 
shown by the return, the value of the tangible 
property at the time paid in, the par value of 
the stock or shares specifically issued there¬ 
for, and the amount included under this par¬ 
agraph as paid-in surplus. The Commis¬ 
sioner shall furnish a copy of such record 
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and other detailed information with respect 
to such cases when required by resolution of 
either House of Congress, without regard to 
the restrictions contained in section 257; 

(3) Paid-in or earned surplus and undi¬ 
vided profits; not including surplus and un¬ 
divided profits earned during the year; 

(4) Intangible property bona fide paid in 
for stock or shares prior to March 3,1917, in 
an amount not exceeding (a) the actual cash 
value of such property at the time paid in, 
(b) the par value of the stock or shares is¬ 
sued therefor, or (c) in the aggregate 25 per 
centum of the par value of the total stock 
or shares of the corporation outstanding on 
March 3, 1917, whichever is lowest; 

(5) Intangible property bona fide paid in 

for stock or shares on or after March 3,1917, 
in an amount not exceeding (a) the actual 
cash value of such proj^erty at the time paid 
in, (b) the par value of the stock or shares 
issued therefor, or (c) in the aggregate 25 
per centum of the pax value of the total stock 
or shares of the corporation outstanding at 
the beginning of the taxable year, whichever 
is lowest: Provided, That in no case shall 
the total amount included under paragraphs 
(4) and (5) exceed in the aggregate 25 per 
centum of the par value of the total stock or 
shares of the corporation outstanding at the 
beginning of the taxable year; * * * 

THE FACTS 

The pertinent facts as found by the Board are as 
follows (R. 13-31): 
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Prior to 1915 there were in existence tyro Mis¬ 
souri corporations known, respectively, as the La¬ 
fayette Bank and the South Side Bank^ which 
were carrying on banking business in the city of 
St. Louis, Missouri. The Lafayette Bank !had an 
authorized capital of $200,000.00, all of which was 
issued and outstanding. The South Side Bank had 
an authorized capital of $500,000.00, all of which 
was issued and outstanding. (R. 13.) 

I 

On January 14, 1915, the Lafayette Bajnk and 
the South Side Bank entered into an agreement for 
the purpose of forming a new bank to be kpown as 

i 

the Lafayette-South Side Bank. The agreement is 
set forth in full in the record, pages 13 to 29^ That 
agreement provided in effect that a new bank, 
known as the Lafayette-South Side Bank of St. 
Louis, should be formed with a capital stock of 
$800,000.00, divided into 8,000 shares of jthe par 
value of $100.00 each. The Lafayette Bankj as first 
party, agreed to subscribe for 3,000 shared of the 
stock of the new bank and the South Side I|ank, as 
second party, agreed to subscribe for 5,000 shares. 
(R. 13.) | 

The parties also agreed to form a realty company 
for the purpose of acquiring a banking-house site 
and erecting a banking house thereon for fhe new 
bank. (R. 14, 15.) 

The Lafayette Bank, in payment of the 3,000 
shares to be subscribed for, was to pay the! Lafay¬ 
ette-South Side Bank at the time of its incorpora¬ 
tion, in cash or o'her net assets of a character and 
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value specified in the agreement, the sum of $468,- 
000.00 over and above liabilities and the South Side 
Bank, in payment of the 5,000 shares to be sub¬ 
scribed for, was to pay to the Lafavette-South Side 
Bank, either in cash or net assets of a character and 
value specified in the agreement, the sum of $780,000 
over and above liabilities. (R. 15.) 

The net assets specified were such bank credits, 
bonds, stock, real estate located in the City of St. 
Louis, real estate loans, mortgages, notes, bills of 
exchange, drafts or other securities negotiable or 
non-negotiable, lawfully held and owned by either 
of said banks at the date of the incorporation of an 
actual and guaranteed value equal to the amount of 
cash in lieu of which such assets were to be 
substituted. (R. 16.) 

Each bank was to appoint a committee of two to 
represent it in the determination of the value of 
such assets and in the event of a disagreement the 
value was to be referred to the Chief Examiner 
of the St. Louis Clearing House Association. 
(R. 16,17.) 

The agreement further provided as follows 
(R. 17) : 

Except as in this agreement otherwise pro¬ 
vided, either old Bank may reserve to itself 
any asset belonging to it which its commit¬ 
tee does not wish to turn over to the New 
Bank at book value or at the value fixed by 
the said Chief Examiner, but in that event 
cash is to be put in, in lieu of the assets so 
reserved. 
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The agreement further provided for th4 estab¬ 
lishment of reserve or guarantee funds to cover con- 
tingent losses on the assets turned over to the new 
bank by either of the old banks. (R. 18,19.) 

The agreement further provided (R. 21)!: 

i 

The parties hereto agree to turn over to 
the New Bank the good will of their banking 
businesses and the customers thereofj so far 
as the New Bank mav desire them:land to 

•/ / i 

enable the New Bank to become fully pos¬ 
sessed of such good will and forever after¬ 
wards to enjoy the same, the parties! hereto 
agree that they will not, at any time there¬ 
after, engage in any branch of the banking or 
safe-deposit business, except to liquidate 
their remaining assets and distribute them to 
their stockholders, and they agree to Wind up 
their affairs and to procure a dissolution of 
their charters whenever their affairs have 
been wound up, and not later than five years 
from the incorporation of the New Bank. 
The parties also agree that they will take 
steps, at the time of the incorporation of the 
New Bank or thereafter, to change their cor¬ 
porate names so that they wull not have a 
corporate name similar in any respect to the 
name of the New Bank; but unless such 
change of corporate name be required by the 
State Bank Commissioner, the contracting 
parties shall not change their corporate 
names prior to the incorporation of 
Bank, nor shall they change their co 
names after the incorporation of 
Bank except at the request of the New 

2526S—28-2 
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and neither of the contracting parties shall 
be requested by the New Bank to change its 
corporate name unless the New Bank makes 
such request of both the contracting parties. 

The agreement then provides (R. 22): 

The New Bank is not to acquire the office, 
banking or safe deposit fixtures of either old 
Bank, except as may hereafter be mutually 
agreed upon, nor is any valuation to be placed 
on 64 good will,” 44 business,” or 44 going 
value” of either Bank, nor on its books of ac¬ 
count, card system, or stationery. The books 
of account, card systems, etc. in so far as they 
pertain to assets transferred to the New 
Bank, shall be turned over to the New Bank, 
but no value shall be placed thereon. 

The Lafayette-South Side Bank was to assume 
only certain specified liabilities. (R. 23.) 

The agreement was to be ratified by the stock¬ 
holders of the old banks and was so ratified bv two 
trust agreements entered into on January 14, 1915. 
One of these trust agreements was between the 
stockholders of the Lafayette Bank, as parties of 
the first part, and P. J. Pauly, Sr., B. G. Brink- 
man, and F. C. Hahn, trustees, as parties of the 
second part, and the Lafayette Bank as party of 
the third part. The other trust agreement was 
between the stockholders of the South Side Bank 
as parties of the first part, August A. Busch, A. C. 
F. Meyer, and Henry Menzenwerth, trustees, par¬ 
ties of the second part, and the South Side Bank 
as party of the third part. (R. 25, 29.) 
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The trust agreement entered into between the 
Lafayette Bank, its stockholders, and their trustees 
provided that the stockholders of the Lafayette 
Bank would assign and deliver their certificates of 
stock to the trustees who were to cause the same to 
be transferred on the books of the corporation and 
cancelled and new certificates to be issued in the 
names of the trustees. The trustees were to issue 
to each subscriber a trust certificate, a copy of 
which trust certificate is set forth in the trustagree- 
ment. (R. 25.) The trust agreement further pro¬ 
vided as follows (R. 27) : ! 

| 

The parties of the first part hereby give 
their full consent to the transfer by the La¬ 
fayette Bank to the proposed New Batik, the 
Lafayette-South Side Bank of St. Lotiis, of 
all its assets, or as much thereof as hiay be 
required under the provisions of the agree¬ 
ment entered into between the Lafayette 
Bank and the South Side Bank of St. Louis, 
bearing even date herewith, a copy of which 
agreement is hereto attached. And the 
parties of the first part, for themselves and 
their assigns, hereby ratify the action jof the 
Lafayette Bank in entering into said agree¬ 
ment ; and thev authorize the trustees tp vote 
said stock in favor of any resolution jieces- 
sarv to ratifv the said agreement or toicarrv 

i 

it out. 

When the sale of the business and assets Of the 
Lafayette Bank was completed, the trustees! were 
to issue to each of the stockholders certificates for 
one and one-lialf shares of the stock of the ne\y bank 

i 

i 

■ 

i 

i 
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on account of each one share of the stock of the 
Lafayette Bank contributed by each stockholder. 
(E. 27.) 

The trust agreement then provided that when the 
new bank was formed the Lafayette Bank would 
cause its remaining assets to be liquidated and re¬ 
duced to cash and distributed to its stockholders. 
(B, 27.) 

The trust agreement entered into between the 
South Side Bank, its stockholders, and their trus¬ 
tees was similar to the one set forth in full in the 
record. (E. 25, 29.) 

The terms of the two trust agreements and the 
agreement between the two banks as to the forma¬ 
tion of the new bank were carried out, and the peti¬ 
tioner, the Lafavette-South Side Bank, was formed 
in 1916 in accordance with the agreement. At the 
date of incorporation the petitioner issued 8,000 
shares of capital stock, par value $100.00, for cer¬ 
tain of the assets of the Lafavette Bank and the 

* 

South Side Bank, 3,000 shares being issued for 
assets of the Lafayette Bank and 5,000 for assets 
of the South Side Bank. The tangible assets con¬ 
veyed by the Lafayette Bank had a value of 
$468,000 and those of the South Side Bank a value 
of $780,000, or a total value of tangible assets of 
$1,248,000. (E. 30.) 

The South Side Bank was known as a Busch 
Bank from the fact that it was sponsored by the 
Anheuser-Busch Brewing Company, which had a 
large plant in the vicinity of the bank. August A. 
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Busch was its president. The Lafayette Ifank was 
known as a conservative German bank. 

During 1919 and 1920 the members of: the two 
groups of aforementioned trustees together owned 
less than fifty per cent of the stock of the peti¬ 
tioner. Only one stockholder, Joseph Goettler, 
owned stock in the three corporations during 1919 
and 1920, his holdings being: Lafayette Bank, 126 

i 

shares; South Side Bank, 2 shares; and Lafayette- 
South Side Bank, 125 shares. With the exception 
of this one stockholder, none of the stockholders 
of the Lafayette Bank owned any stock in the South 
Side Bank nor did any of the stockholders in the 
South Side Bank own any stock in the Lafayette 
Bank. (See Exhibits following page 56! of the 

i 

Record.) 

None of the trustees appointed by the stock¬ 
holders of the Lafayette Bank were trustees for the 
stockholders of the South Side Bank and Inone of 
the trustees for the stockholders of the South Side 

j 

Bank were trustees for the Lafayette Bank. (R. 
25,29.) ! 

The Lafayette-South Side Bank claimed that by 
reason of affiliation the three banks were entitled 
to file a consolidated return; that there shbuld be 
allowed in invested capital at least a portiofi of the 
value of the good will. The Commissioner rejected 
these claims and determined deficiencies of |$158.97 
for 1919 and $8,983.68 for 1920. The Board sus¬ 
tained the Commissioner and petitioner brings this 
appeal. 
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SUMMARY OF ARGUMENT 

Affiliation in this case, if it exists, must be by 
reason of control by the petitioner through nomi¬ 
nees as petitioner’s brief so restricts it. But the 
trustees, if they are nominees at all, are those of 
the two old banks and not of petitioner. Besides, 
they had no such control of the stock as is contem¬ 
plated by the statute. Their only authority was to 
vote the stock in accordance with the agreement of 
the two old banks for the creation of petitioner. 
The control thus given was negligible, and even that 
did not exist during the taxable years in question, 
because the duty of the trustees had been performed 
prior thereto. Therefore there was no affiliation 
within the meaning of the statute. 

Petitioner was not entitled to include any good¬ 
will value in invested capital, because the value of 
the tangible assets far exceeded the par value of 
the stock exchanged therefor, and it was expressly 
agreed that good will should have no valuation. 

The statute clearly contemplates that if good-will 
value goes into invested capital it shall be through 
intangibles and not through paid-in surplus. 

ARGUMENT 

I 

Petitioner was not affiliated with any other corporations 
during the years 1919 and 1920 

Petitioner contends that during the taxable years 
1919 and 1920 it was affiliated with the Lafayette 
Bank and the South Side Bank within the mean- 
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ing of Section 240 of the Revenue Act of 1918. 
That section provides that two or more corpora¬ 
tions may be deemed affiliated (1) if one corpora¬ 
tion owns directly or controls through closely affili¬ 
ated interests or bv a nominee or nominees, sub- 
stantially all the stock of the other or others, or 
(2) if substantially all the stock of the corporations 
is owned or controlled bv the same interests. 

It is at once apparent that affiliation cap not be 
allowed in this case upon the basis of direct own¬ 
ership of stock. Petitioner owned no stock in 
either of the other corporations. 

Petitioner assigns as error that the Board failed 
to find that substantially all of the stock of peti- 
tioner and the other two banks w r as owned or con¬ 
trolled bv the same interests. However, I in the 
brief tiled counsel argue that the corporations were 
affiliated solely upon the theory that petitioner con¬ 
trolled substantially all of the stock of the other 
banks through nominees. The question presented 
by counsel for petitioner then is, did petitioner con¬ 
trol substantially all of the stock of the Lafayette 
Bank and of the South Side Bank through 

I 

nominees ? 

The nominees are asserted to be the trustees who * 
acted pursuant to the trust agreements hereinbefore 
referred to and the control is said to arise lout of 
the agreement for the formation of the neyr bank 
and out of the trust agreements. 

It is submitted that the contentions of the peti¬ 
tioner must be denied, first because the trustees were 
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not nominees of petitioner and second, because peti¬ 
tioner bad no control over any of the stock of the 
other two banks. A nominee is defined to be a per¬ 
son named, or designated, by another or others for 
any office, duty, or position. (Webster’s New In¬ 
ternational Dictionary, page 1465.) The trustees 
in this case were not named by petitioner and were 
in no sense its nominees. The stockholders of the 
respective old banks who signed the trust agree¬ 
ments named the trustees and designated them as 
such. If the trustees were nominees of any one it 
must be apparent that they were the nominees of the 
stockholders of the old banks. That is, if the trus¬ 
tees named by the stockholders of the Lafayette 
Bank were nominees of any one, they were nominees 
of the stockholders of that bank. The same situa¬ 
tion is true in regard to the South Side Bank. 
These trustees were acting for the certificate hold¬ 
ers. By the taxable years, anything that they may 
have had to do in the formation of petitioner, even 
assuming that they did act for petitioner, was at 
an end. Petitioner was formed pursuant to the 
agreement in 1916. (R. 30.) The Lafayette Bank 
and the South Side Bank continued in existence for 
purposes of liquidation. (R. 30.) The trustees’ 
only duties then were to collect the liquidating divi¬ 
dends or other dividends and turn them over to the 
stockholders in their proper proportions. (R. 28.) 

The trustees held no stock for or on behalf of pe¬ 
titioner. The stock, the legal title to which they 
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held, was the stock of the stockholders of the re¬ 
spective old banks. Under no possible theory were 
the trustees nominees of petitioner. 

However, even assuming that the trustees might 
possibly be construed to act for petitioner; in some 
respects, still petitioner had no such control over 
the stock of the old banks as to permit affiliation. 

The control necessary to permit affiliation has 
been well defined by the Board in The Appeal of 
Isse Koch and Company, 1 B. T. A. 624, 627, as 
follows: i 

j 

The word “control” as defined in Funk & 
Wagnalls 7 New Standard DictionarV means 
“To exercise a direct, a restraining, or gov¬ 
erning influence.” Webster defines it as 
“To exercise restraining or directing influ¬ 
ence over; to dominate; hence to hold 
from action; to curb; subject; overpower.” 
* * * There is no authority in thq section 
of law referred to or in its context, so far as 
we can see, for assuming that Congress in¬ 
tended to use the word “control” in other 
than its ordinary and accepted sense. On 
the other hand, we believe that a proper con¬ 
struction of the statute, if it is to serve the 
purpose for which it was intended, requires 
us to hold that the “control” mentioned 
therein means actual control, regardless of 
whether or not it is based upon legally en¬ 
forceable means. The control, however, must 
be shown to be a genuine and real control 
actually exercised, and it can not be estab¬ 
lished by mere assertions or agreements be- 

2526S—28-3 i ; 
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tween majority and minority stockholders 
unsupported by facts. Potential control of 
stock is not sufficient in itself to justify con¬ 
solidation. No definite rule, applicable to 
all cases, can be laid down for recognizing 
control. Each case must, therefore, be con¬ 
sidered and decided upon its own facts and 
surrounding circumstances. 

The control necessary to permit affiliation has 
been further defined in Montana Mercantile Com¬ 
pany v. Rasmussen (District Court of Montana not 
yet officially reported), Prentice Hall Federal Tax 
Service, 1928, page 1252, as follows: 

The control by the statutes contemplated is 
that which gives rise to beneficial interest 
and not mere exercise of authority whether 
legal or illegal, granted or seized, not that 
permitted by reason of friendliness or rela¬ 
tionship * * * or the activity or neglect 

and violation of duty of the boards of 
directors. 

To the same effect see Alameda Investment Com¬ 
pany v. McLaughlin, 28 F. (2d) 81, where the fol¬ 
lowing statement appears (p. 82) : 

The object of the statute is taxation in pro¬ 
portion to net income, equality between tax¬ 
payers, and to that end to look through the 
corporate entities to ascertain the real tax¬ 
payer, and, if the latter substantially owns or 
controls several corporate enterprises, to tax 
him only upon the net income he receives 
from all. With this object in mind, it seems 
clear that the control contemplated by the 
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statute is not mere authority, but is beheficial 
interest, an interest in the taxpayer which 
would subject him to taxes and paymept, and 
the burden of w’hich would be lessened by 
consolidated returns. The benefit of the 
statute extends to him on whom is the hazard 
of the several enterprises. | 

Under none of these definitions of “control” can 

i 

it be said that petitioner had any control I of the 
stock of the other two corporations. It niust be 
borne in mind that the “control” referred to!is con¬ 
trol of the stock. The stock, it is true, was held by 
certain trustees pursuant to the trust agreements 
and the agreement for the formation of tike new 
bank, but there is nothing in those agreements 
which gave petitioner any control over the stock of 
the old banks. Counsel contend that the agreement 
for the formation of the new bank was an j agree¬ 
ment for the benefit of a third party and that peti¬ 
tioner could have enforced this agreement.! It is 
further contended that inasmuch as the trust; agree- 
ments authorized the trustees to vote for resolutions 
necessary to ratify the agreement or carry lit out, 
petitioner could have controlled the trustees and 
therefore the stock. 

Petitioner bases its contentions on that portion 

of the trust certificates which states “and thev 

authorize the trustees to vote said stock in favor of 
* 

anv resolution necessary to ratifv the said agree- 
ment or to carry it out.” But even that provision 
gave the trustees neither control of the stock nor 
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of the corporations. The trustees could not even 
vote the stock except for one purpose, namely, to 
carry out the agreement as to the formation of the 
new bank. That agreement was explicit and in de¬ 
tail. The reason for having the stock of the old 
banks transferred to the respective trustees is ap¬ 
parent. It must have been recognized that there 
would be manv formal resolutions or resolutions in 
regard to details of the formation of the new bank 
to be voted on and that it would be impossible to have 
a stockholders’ meeting to vote every formal resolu¬ 
tion. To obviate this the trustees were appointed. 
They were given no control over the stock, had no 
beneficial interest in any stock except that which 
they personally owned and could not vote the stock 
except for the one specified purpose of carrying out 
the explicit agreement for the formation of the new 
bank. The agreement limited their powers. That 
agreement was executed subject to ratification by 
the stockholders themselves. An examination of 


the trust agreements shows beyond doubt that the 
only purpose in having the trustees wa> for the sake 
of convenience in forming the new corporation. 

Petitioner was formed pursuant to the agree¬ 
ment in 1916. (R. 30.) Prior to the taxable 


years, the duties of the trustees, even in voting for 
the purpose of carrying out the agreement of the 
stockholders, was at an end. Even if there had 
been any control of the trustees by petitioner, such 
control had long since vanished prior to the year 
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1919. The trustees’ duties and powers even under 
the provision relied upon by counsel, were: at an 
end. And even under that provision the trustees 
were hardly more than limited proxy holdeirs. 

In the case of Tunnel Railroad of St . Lpuis et 
al . v. Commissioner, 4 B. T. A. 596, 599, the Board 

i 

of Tax Appeals in considering the contentions that 

corporations were affiliated by reason of proxy 

; 

holdings, said: 

Our concern is whether the proxies vested 
a sufficient control in the donees to bring the 
companies here involved within the affiliation 
statutes. 

The giving of proxy is not a relinquish¬ 
ment by the donor of any of the rights of 
ownership or control. It is merely a delega¬ 
tion of one of the incidents of ownership— 
the right to vote the stock—and this delega¬ 
tion at the most makes the proxy | holder 
an agent of the donor. And this agent must 
vote in accordance with the instructions 
given either openly or tacitly to him by the 
owner of the shares. Buche v. Central 
Leather Co., 78 N. J. Eq. 484; 81 Ajtl. 571. 
Xor can the giving of a proxy be regarded 

in fact as a separation of the voting power 
from the ownership of stock, since the prop¬ 
erty right remains in the stockholdbr. In 
Warren v. Pirn, 66 N. J. Eq. 353; 59 Atl. 
773, 784, it is said: j 

“A proxy confers only a power upon the 
stockholder’s deputy and not a right. The 
right still inheres in the stockholder]” 


i 
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Furthermore, the agency thus created is 
limited. A proxy to vote stock in the ordi¬ 
nary concerns of the corporation—and 
proxies are to be so construed unless their 
terms are special—is no authority to vote 
for the reorganization of the corporation, 
Farish v. Cieneguita Copper Co., 12 Ariz. 
235; 100 Pac. 781; or its consolidation with 
another corporation, or for the sale of all of 
its property, Abbot v. American Hard Rub¬ 
ber Co., 33 Barb. (N. Y.) 578; or for a volun¬ 
tary liquidation of its affairs. McKee v. 
Home Savings & Trust Co ., 122 Iowa 731; 
98 N. W. 609. 

Under no j)ossible construction of the law can 

it be said that there was anv control of the stock 

* 

bv the trustees. There was not the control referred 
to by the Board of Tax Appeals in the Isse Koch 
case. There was certainly not the control referred 
to in the Montana Mercantile Company case and the 
Alameda Investment Company case, supra. As 
stated by this Court in News Publishing Co. v. 
Blair, decided December 3, 1928. “The statute con¬ 
templates something more than control by mere suf¬ 
ferance. The control must have a tangible and sub¬ 
stantial basis.” 

Petitioner, on page 11 of its brief, says this: 

During the years in question the trustees 
owned the stock of these two banks. When 
the stock was transferred to them, they is¬ 
sued trustees’ certificates of beneficial inter¬ 
est to the former stockholders in the form 
written. Henceforward the trustees were 
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the legal owners of the stock and as such they 
had power to vote it on every proposition in 
the trust agreement. 

If by this is meant that the trustees had control 
of the stock on account of their ownership of it, 
that theory is thoroughly exploded by the case of 
Lavenstein Corporation v. Commissioner, 25 F. 
(2d) 375. In that case all of the stock of t\vo cor¬ 
porations was owned by the same stockholders but 
in one corporation the stock had been transferred 

to a creditors’ committee. It was contended on be- 

\ 

half of the Government that the two corporations 
were not affiliated upon the ground that the stock 
of the one corporation, being in the hands of a 
creditors’ committee, was not owned or coritrolled 
by the stockholders but that the creditors’ cpmmit- 

i 

tee had control of the stock of the one company. 
The Circuit Court of Appeals for the Fourth Cir- 
cuit held the corporations affiliated, and said 
(pp. 376, 377): j 

Upon the facts as admitted, we thiiik that 
there can be no doubt that the two corpora¬ 
tions were affiliated within the terms of the 
act, for substantially all of the stock of both 
was owned, if not controlled, by the same 
interests. * * * True, the stock ^tood in 
their names (the creditors’ committee) on 
the books of the corporation, but they held it 
merely for the purpose of controlling the cor¬ 
poration, having under the agreement the 
power to dispose of the assets transferred as 
security, but not the power to dispose of the 

i 

j 

I 

i 

! 

i 
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stock. It is clear, tiierefore, tliat the general 
property in the stock was in the Lavensteins, 
and that the creditors’ committee merely held 
the legal title with the control incident 
thereto as security for the debts of the Laven¬ 
steins. 

That case clearly holds that where stock is trans- 
ferred to trustees for certain purposes, even though 
the legal title is vested in the trustees, the true 
ownership of the stock remains in the transferrors. 
If the Lavenstein case is correct then the true 
ownership of the stock here involved remained in 
the stockholders of the Lafayette Bank and the 
South Side Bank and the trustees had such con¬ 
trol onlv as was necessarv to vote in accordance 
with the agreement, and after that was done and 
during the taxable years here involved, they only 
had such control, if any, as was incident to the phys¬ 
ical possession of the stock certificates. 

Petitioner assigned as error the failure of the 
Board to find that the stock of petitioner and the 
other corporations was owned or controlled by the 
same interests. This assignment is not argued in 
the brief and it is assumed that it is abandoned. In 
anv event, it must be clear that the stock of the three 
corporations was not owned by the same interests. 
Taking counsel’s own statement as to the percent¬ 
ages of stock, it appears that the stockholders of the 
Lafayette Bank owned only 37% per cent of peti¬ 
tioner’s stock. The statutory requirement is sub¬ 
stantially all of the stock. It needs no argument 
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to demonstrate that 37V2 per cent is not substan¬ 
tially all. Petitioner and the Lafayette Bank, 
therefore, were clearly not affiliated through the 
medium of stock ownership by the same interests. 
The stockholders of the South Side Bank qwned 
62V2 per cent of the stock of petitioner. It likewise 
needs no argument to demonstrate that 62 Vz pef cent 
of the stock is not substantially all. Alameda In¬ 
vestment Company v. McLaughlin , supra . There 
was only one stockholder who owned stock in the 
three corporations and his stockholdings were neg¬ 
ligible. (R. 31.) Clearly there was no control 
through the stockholders. 

It is submitted that petitioner was not affiliated 
with the other two corporations. 

ii ! 

i 

The intangible property of the Lafayette Bank and that 

: 

of the South Side Bank were not bona fide paid in for 
stock of petitioner and can not therefore be included 
in invested capital 

i 

Petitioner further contends that the intangible 
assets of the Lafayette Bank and of the South Side 
Bank were acquired by petitioner by the issuance 
of its capital stock and that it should be entitled 
to include in its invested capital such intangible 
property subject to the limitations of the statute. 

I 

The statute applicable is Section 326 of the Revenue 

i 

i 

Act of 1918. The portion of that statute under 
which petitioner contends it is entitled to include 

| 

i 

i 
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the intangible assets in its invested capital is as 
follows: 

Sec. 326. (5) Intangible property bona 
fide paid in for stock or shares on or after 
March 3, 1917, in an amount not exceeding 
(a) the actual cash value of such property 
at the time paid in, (b) the par value of the 
stock or shares issued therefor, or (c) in the 
aggregate 25 per centum of the par value of 
the total stock or shares of the corporation 
outstanding at the beginning of the taxable 
year, whichever is lowest: Provided, That in 
no case shall the total amount included 

i 

under paragraphs (4) and (5) exceed in the 
aggregate 25 per centum of the par value 
of the total stock or shares of the corpora¬ 
tion outstanding at the beginning of the tax¬ 
able year * * *. 

The question then is, were the intangible assets, 
that is, the good will of the old banks, bona fide paid 
in for stock or shares? It must be borne in mind 
that the question under the statute quoted is not 
whether petitioner acquired the good will of the old 
banks but whether that good will was bona fide 
paid in for stock. Unless there was an actual is¬ 
suance of stock for good will it can not be included 
in petitioner's invested capital. If the restrictive 
requirements of the statute be kept in mind, it is 
apparent that the good will can not be a part of the 
invested capital of petitioner. The agreement for 
the formation of petitioner provided in part as fol¬ 
lows (R. 22): 



25 


i 


The New Bank is not to acquire the office, 
banking, or safe-deposit fixtures of either old 
Bank, except as may hereafter be mutually 
agreed upon, nor is any valuation to be placed 
on 64 good will, business, ” or “ going Value ’ ’ 
of either Bank, nor on its books of account, 
card system, or stationery. The books of ac¬ 
count, card systems, etc., in so far as they 
pertain to assets transferred to the New 
Bank, shall be tinned over to the New Bank, 
but no value shall be placed thereon. 

The agreement further provided for the valuation 
of the assets to be turned over to the new bafik for 
the stock and in order to insure that the Capital 
stock would be issued solely for the tangible assets, 

the agreement jirovided that (R. 20): j 

If, at the date of the valuation of |he as¬ 
sets of the respective Banks, preliminary to 
the incorporation of the New Bank, lit ap¬ 
pears that either Bank will not be able to 
turn over to the New Bank, in cash of other 
acceptable assets, the amount hereinbefore 
agreed to be put by it (the Lafayette Bank 
$468,000.00 and $100,000.00 Special Reserve 
Fund, and the South Side Bank of St. j Louis 
$780,000.00 and $100,000.00 Special Reserve 
Fund), then the other Bank may '^corre¬ 
spondingly reduce the payment to be made 
by it for account of capital stock, surplus, 
and undivided profits; that is to say, on the 
basis hereinbefore provided each party was 
to pay in for capital stock, surplus, arid un¬ 
divided profits, the sum of $156.00 per share 
for the shares subscribed for it, and there- 
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fore if the amount in cash and other assets 
which can only be so contributed by either 
party be less than $156.00 per share, the 
amount to be paid in per share by the other 
party shall be similarly reduced. (Italics 
supplied.) 

Section 11728 of the Revised Statutes of Mis¬ 
souri, 1919, par. 3, requires that the articles of agree¬ 
ment of a bank shall set out— 

The amount of the capital stock of the cor¬ 
poration, the number of shares into which it 
is divided, and the par value thereof; that 
the same has been subscribed in good faith 
and all thereof actually paid up in lawful 
money of the United States and is in the cus¬ 
tody of the persons named as the first board 
of directors or managers: * * *. 

Section 11730 of the same statutes provides: 

In case the commissioner shall find all the 
provisions of the law have been complied 
with and shall have satisfied himself by such 
investigation as to the facts as above pro¬ 
vided, he shall grant a certificate setting 
forth that such corporation has been dulv 
organized and the amount of its capital sub¬ 
scribed and paid up in full. Such certificate 
shall be recorded in the office of the recorder 
of deeds of the countv or citv in which the 

•V * 

corporation is to be located, and such certifi¬ 
cate, so recorded, or certified copies thereof, 
shall be taken in all the courts of this state 
as evidence of such incorporation; and the 
existence of such corporation shall continue 
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for the period limited in its articles of agree¬ 
ment, if there fixed, and if not there fixed, 
then until the corporation is dissolved by 
consent of its stockholders or until itfe cor¬ 
porate existence ends pursuant to the ldws of 
this state. 

! 

These statutes were in effect as early as 1915. 

%i 

The parties who were interested in the formation 
of the new bank knew that stock could not be issued 
for good will and knew that the regulations of the 
Missouri State Banking Department prohibited a 
bank issuing stock for good will. (R. 54.) Njo val¬ 
uation was placed on the good will and neither of 
the old banks ever carried good will on its books 
as an asset. The new bank, according to thej testi¬ 
mony of petitioner’s witnesses, has never reported 
to anv banking official of the State of Missouri that 
it issued stock for good will, nor has it issued Credit 
statements showing that stock was issued for good 
will. (R. 53.) | 

In view of the foregoing facts, to say that good 
will was bona fide paid in for stock or shares would 
be to indulge in a pure fiction. If stock of peti- 

i 

tioner was issued for good will, it was issued con¬ 
trary to the agreement of the stockholders of the 
old banks; contrary to the laws of the State of 
Missouri and the regulations of the Banking De¬ 
partment; and contrary to the intention pf the 
parties. To sustain the position assumed by peti¬ 
tioner it must come before this Court and contend 
that it issued stock for good will and must go before 


i 

i 
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the Banking Department of the State of Missouri 
and contend that it did not issue stock for good will. 
The issuance of stock for good will is a fact and not 
a fiction to be asserted for one purpose and denied 
for another. 


The parties to the agreement for the formation 
of petitioner could have hardly surrounded the 
transaction with more safeguards to assure that 
stock was not issued for good will. Good will may 
have passed to petitioner, but stock was not issued 


for it as such and it, therefore, can not be included 


in invested capital. Frank H. Stewart Electric 
Com pan?/ v. United States, 65 Court of Claims 21. 
J. B. Johnson & Co. v. Noel, 26 F. (2d) 670. Fur¬ 
thermore, the transfer of any good will to the new 
bank took place only after its incorporation and 
when it was authorized by the Bank Commissioner 
to engage in business. (R. 21.) This was mani¬ 
festo after the stock had been issued. Clearlv the 
stock could not have been issued for good will if 
the good will was not transferred until after the 
stock had been issued and the corporation had been 
authorized by the Banking Commissioner to engage 
in business. 


In this case the stockholders of the old banks 


were forming a new bank. They, of course, wanted 
the new bank to have the good will of the old banks 
in view of the fact that the old banks were to be 
liquidated. They no doubt hoped and expected that 
the customers of the old banks would be the cus- 

i 

tomers of the new bank and that by reason thereof 
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its profits would be materially increased and the 
stockholders’ dividends likewise increased!. It 
makes no difference whether the good will was 
transferred as a gift or in return for future in¬ 
creased profits or for anything else. It can hot be 
included in invested capital unless stock was ac¬ 
tuality issued therefore. Baker <£ Taylor Company 
v. United States, 26 F. (2d) 187. Certiorari denied 
October 15,1928, 49 Supreme Court, 19. j 

i 

In that case good will had been paid for by the 
issuance of income bond $ payable out of the income 

i I - 

of the corporation. The Circuit Court of Appeals 
for the Second Circuit held that this w^as not a! com¬ 


pliance with the statutory requirements that the 
good will be paid in for stock. The situation }s not 


materially different here. If the good will passed 
to petitioner it did not pass in return for stock. It 
was no doubt reflected in the earnings of petitioner 


in succeeding years and if ever paid for was by way 
of increased dividends to the stockholders, but that 

i 

is clearly not a payment for good will in stock or 

shares. i 

! 

Petitioner contends that bv the issuance of its 

•j i 

capital stock it acquired not only the tangible assets 
of the old banks but also the good will and that 


therefore the stock must have been partially issued 
for good will. It is difficult to see how this conten¬ 
tion can be seriouslv advanced in view of the fact 


that the value of the tangible assets alone far ex¬ 
ceeded the par value of the stock. The tangible 
assets were worth $1,248,000 and the par value of 


i 


i 
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the stock issued for such assets was $800,000. If 
the stock was partially issued for good will, then a 
large part of the tangible assets must have been 
transferred as a gift or for something other than 
stock. That this was not the case can be no better 
demonstrated than by reading the provisions of the 
agreement which absolutely negative any such con¬ 
struction. Of the $448,000 excess of value of tangi¬ 
bles over stock the agreement provided that $400,000 
should go to a surplus fund and $48,000 to undi¬ 
vided profits. (R. 15.) It is difficult to see how 
an agreement specifically providing that no valu¬ 
ation was to be placed on the good will and speci- 
ficallv providing for the issuance of shares of stock 
in return for tangible property, can be construed to 
mean that a valuation was placed on good will or 
that stock was issued therefor. 

Counsel cite no authoritv for their contentions 

* 

except the case of Commonwealth v. Emerson, 165 
IMass. 146, 42 N. E. 559, and similar cases where 
the courts were considering certain questions aris¬ 
ing under statutes regulating or prohibiting ‘Tot¬ 
tery sales.’ 7 It may be that the language in some 
of those cases can be interpreted to mean that 
where merchandise is sold and a premium given 
with it, the purchaser is actually paying for the 
premium. However, the statutes involved in those 
cases and the facts presented are so vastly different 
from the statutes and facts in this case that the 
decisions are of no value. In the Emerson case 
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cited by counsel the court was considering whether 
the sale of merchandise with a premium was con¬ 
trary to a penal statute prohibiting a sale upon 
a representation “that anything other than wfiat is 
specifically stated to be the subject of the sale” 
was to be delivered. It is impossible to sec why 
a decision on that question is any authority in a 
case where the question is whether good will was 
bona fide paid in for stock of a corporation, j The 
“lottery cases” and “trading-stamp cases” cited 
by counsel have to do in general with the question 
of the constitutionality of the statutes in regard 
to such sales or with the question of whether j such 
sales come within the provisions of a status! pro¬ 
hibiting gift enterprises. 

The Appeal of St. Louis Screw Company , 2 EB. T. 
A. 649 and similar cases are not in point. In those 
cases the Board considered the allocation to be made 
where stock was actually issued in part for tan¬ 
gibles and in part for good will. Where no &tock 
was issued for good will as in this case, the ques- 
tion of allocation does not arise. Furthermore, 

i 

there is nothing to show the amount of good will 
that could be included in the invested capital even 
if petitioner’s contentions were sustained. The 
computation of the value of the good will set forth 
in the brief of petitioner is wholly unsupported. 
The mere fact that the bid price of the stock of 
the respective old banks was higher than the book 


i 
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value does not mean that the difference was entirely 
attributable to good will. Petitioner contends that 
$488,000.00 par value of the capital stock was issued 
for the tangible property and that $312,000.00 par 
value was issued for intangibles. This contention 
is exactlv contrary to the agreement for the forma- 
tion of petitioner. That agreement specifically pro¬ 
vided that each of the old banks was to pay in to 
the new bank the sum of $156.00 per share for the 
shares subscribed (R. 20), and that payment as 
hereinbefore stated and as set forth in the agree¬ 
ment (R. 15), was to be made in cash or certain 
specified tangible properties and not by the trans¬ 
fer of good will or any other intangibles. 

It is submitted that stock was not issued for good 
will but that on the contrary, in accordance with the 
agreement, the intention of the parties and the Mis¬ 
souri Banking Laws and Regulations, the stock was 
issued for tangible assets. The good will, therefore, 
can not be included in the invested capital to any 
extent whatever. 

Ill 

The good will did not constitute paid-in surplus 

Petitioner further contends that if it be held that 
good will was not paid in for stock it constituted 
paid-in surplus within the meaning of that term in 
subdivision (3) of Section 326 of the Revenue Act 
of 1918. Counsel contend that this phrase is the 
“catch-all” term in the invested capital statute. 
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(Brief, p. 37.) The decision of the Supreme Court 
of the United States in the leading case of La Belle 
Iron Works v. United States, 256 U. S. 377, demon¬ 
strates beyond all doubt that invested capital stat¬ 
utes do not employ “catch-all” phrases but exactly 
the opposite. Invested capital is a statutory} con¬ 
cept and petitioner must come squarely within its 
definition or not at all. 

The Board of Tax Appeals in its leading cdse of 
Appeal of Herald Despatch Company, 4 B. ^T. A. 
1096, held that intangibles received by a corporation 
by way of gift could not be included in its invested 

i 

capital. The Board’s reasoning in that case !is as 

i 

follows (p. 1105) : 

In neither of the sections of the two' Acts 

! 

quoted above is any reference made specifi¬ 
cally to intangible property paid in to ^ cor¬ 
poration without any consideration therefor. 
^ Both Acts specifically include within the def¬ 
inition of invested capital intangible prop¬ 
erty bona fide paid in for stock or shares, 
subject to certain limitations. Unless intan¬ 
gibles acquired without cost can be included 
as a paid-in surplus they can not be included 
at all. Subdivision (a) (3) of section 207 of 
the Revenue Act of 1917 and subdivision (a) 
(3) of section 326 of the Revenue Act of 
1918, taken by themselves, might conceivably 
be construed to permit the inclusion in in¬ 
vested capital of a paid-in surplus in respect 
of intangible property acquired by way of 
gift. It seems clear to us, however, that in 


i 

i 
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providing for the inclusion in invested cap¬ 
ital of intangibles paid in for stock or shares, 
subject to very specific and arbitrary limita¬ 
tions, Congress intended to exclude intangi¬ 
bles paid in as a gift. It would be absurd 
construction indeed which would permit the 
inclusion in invested capital, under very ar¬ 
bitrary limitations, of intangibles paid in 
for a consideration, and at the same time per¬ 
mit the inclusion of intangibles paid in as a 
gift to the full extent of their actual cash 
value. It will be noted that under the provi¬ 
sions of both Acts intangibles paid in for 
stock or shares can not be included in in¬ 
vested capital to the full extent of their ac¬ 
tual cash value, if that value exceeds the par 
value of the stock issued therefor or a fixed 
percentage of the outstanding capital stock 
at March 3,1917, or the beginning of the tax¬ 
able vear, whichever is lower. This we be- 
lieve lends strength to the construction which 
we have placed upon the statutes. Reading 
together subdivisions (a) (3) and (a) (4) 
of the sections above quoted, we feel con¬ 
strained to hold that the petitioner is not 
entitled under the Revenue Acts of 1917 and 
1918 to include in invested capital, as paid- 
in surplus, intangibles acquired by way of 
gift. 

See also D. N. cl* E. T Valter Company v. Commis¬ 
sioner, 10 B. T. A. 620. 

In the case of Baker c£* Taylor Company v. 
United States, 21 F. (2d) 787, 789, the District 
Court for the Southern District of New York said: 
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* * * It suffices to say that the good 
will was not paid for in cash or tangible 
property or shares of the capital stock, that 
in no sense can it be deemed earned surplus, 
and that, if in any sense it could be called 
paid-in surplus, such surplus is included in 
invested capital only when represented by 
tmgible property. (Italics supplied.) j 

That case was affirmed by the Circuit Coui*t of 

* 

Appeals for the Second Circuit, supra, but without 
comment on this point. 

In the case of Kleeson Company v. Commissioner, 
6 B. T. A. 1153, the Board held that a contract ac¬ 
quired without cost by a corporation could not be 
included in invested capital. This decision wai af- 

i 

firmed by the Circuit Court of Appeals for j the 
Fourth Circuit (not yet officially reported), Pren¬ 
tice Hall Federal Tax Service, 1928, page 1401.37, 
although the Court found it unnecessary to pas$ on 
the question here involved. The restrictive quali¬ 
fications of the invested capital statutes were ftilly 
recognized by the Court in that case, however, j 

The language of the statute indicates very clearly 
that there was no intention on the part of Congress 
to include within paid-in surplus intangible piiop- 
ertv received without consideration. 

With respect to tangible property, other than 
cash, contributed to the corporation and having an 
actual cash value in excess of the par value of any 
stock or shares issued in connection therewith, the 
statute provides that such excess shall be included 


i 

i 
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in invested capital as paid-in surplus, but not 
4 ‘ unless the actual cash value of such tangible prop¬ 
erty at the time paid in is shown to the satisfaction 
of the Commissioner to have been clearlv and sub- 
stantiallv in excess of such par value." If a paid- 
in surplus is recognized with respect to the con¬ 
tribution of any such tangible property, the Com¬ 
missioner is required to maintain a careful record 
thereof subject to the perusal of either House of 
Congress. 

No corresponding provisions appear with respect 
to intangible contributions. On the contrary, very 
definite and arbitrary restrictions are imposed even 
with respect to the inclusion in invested capital of 
intangibles accepted in exchange for stock or 
shares. 

Intangible property paid in to the corporation 
in exchange for stock or shares shall enter into 
invested capital only in an amount equal to: 

(a) the actual cash value of such property at the 
time paid in, 

(b) the par value of the stock or shares issued 
therefor, or 

(c) in the aggregate, 25 per centum of the par 

value of the total stock or shares of the corporation 
outstanding * * * whichever is lowest. (Sec¬ 

tion 326 (a).) 

In the face of such restrictions imposed with re¬ 
spect to intangibles acquired by the corporation in 
exchange for its stock, it would seem to go rather 
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far to assume that a more liberal consideration was 
intended with respect to intangibles acquired as a 
gift; that an asset, admissible to invested capital 
with severe limitations if paid in for stock, jwould, 
bv implication, be admissible to invested bapital 
without limitation if acquired without con¬ 
sideration. 

i 

The conclusion, then, must be that a contribution 

i 

to the corporation of intangible assets may not 
properly be regarded as a part of paid-in surplus. 

Counsel for petitioner construe the invested capi¬ 
tal statute to mean that there should be included 
everything which is not specifically excluded. The 
authority above cited demonstrates beyond doubt 
that the proper construction is that there can be 
included in invested capital nothing except that 
which is specifically mentioned. If this construc¬ 
tion be adopted, and the decision of the Supreme 
Court in the La Belle Iron Works Company case 
certainly sustains such a construction, it must be 
clear that there can not be included as paid-in sur¬ 
plus intangible property received without consid¬ 
eration. 

CONCLUSION 

I 

it is respectfully submitted that petitioner was 
not affiliated with either of the other corporations 
during the taxable years, that good will was not paid 
in for stock and can not, therefore, be included in 
invested capital and that the good will can hot be 
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included in petitioner’s invested capital as paid-in 
surplus. It is, therefore, submitted that the 
Board’s decision is correct and should be affirmed. 
Mabel Walker Willebraxdt, 

Assistant Attorney General , 

Sew all Key, 

Special Assistant to the Attorney General , 
Harvey R. Gamble, 

Special Assistant to the Attorney General , 

Attorneys for Appellee . 

C. M. Charest, 

General Counsel , 

Bureau of Internal Revenue , 

Clark T. Browx, 

Special Attorney , 

Bureau of Internal Revenue , 

Of Counsel. 
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BRIEF AMICUS CURIAE. 

Having been favored with inspection of brief^ filed 
by appellant and appellee and under permission granted 
by the Court we file this brief in support of the propo¬ 
sition that paid-in surplus of intangibles may Be in¬ 
cluded in invested capital under Section 326(a) of the 
Revenue Act of 1918. j 

Section 326(a) of the Revenue Act of 1918 provides 
in part as follows: 

“Sec. 326(a) That as used in this title the term 
‘invested capital’ for any year means (except as 
provided in subdivisions (b) and (c) of thid sec¬ 
tion) : | 

“(1) Actual cash bona fide paid in for stock or 
shares; 

“(2) Actual cash value of tangible property 
other than cash, bona fide paid in for stock or 
shares * * * ~ — 


i 


j 

i 

I 

i 

j 
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“(3) Paid-in or earned surplus and undivided 
profits; not including surplus and undivided 
profits earned during the year. 

“(4) Intangible property bona fide paid in for 
stock or shares prior to March 3, 1917, * * * 

“(5) Intangible property bona fide paid in for 
stock or shares on or after March 3, 1917 * * *” 

(Underscoring ours.) 

It would seem to be clear that intangibles paid into 
a corporation by a stockholder without consideration 
or the issuance of stock therefor constitute a paid-in 
surplus within the generally accepted meaning of that 
term. Nature's Rival Co. v. Commissioner of Internal 
Revenue , 6 B. T. A. 294. According to the Board’s 
opinion that case involved good will paid into a cor¬ 
poration without consideration. Although the Board 
held that the value of the good will could not be in¬ 
cluded in invested capital, it said: 

‘‘Such value as it (the good will) had could only 
be a paid-in surplus.” 

Under subdivision (1) of Section 326(a) of the 
Revenue Act of 191S only cash ‘‘paid in for stock or 
shares” may be included in invested capital. Cash 
merely paid in without the issuance of stock or shares 
therefor can not be included under this subdivision. 
Every one, including appellee, admits, however, that 
it may be included under subdivision (3) as “paid-in 
surplus.” 

Under subdivision (2) only tangible property “paid 
in for stock or shares” may be included in invested 
capital. Tangible property merely paid in without 
the issuance of stock or shares therefor can not be in- 
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i 


i 

i 

eluded under this subdivision. That it may, however, 
be included under subdivision (3) has always been 
recognized by appellee. 

Under subdivisions (4) and (5) only intangible 
property “paid in for stock or shares” may be included 
in invested capital. Intangibles merely paid in With¬ 
out the issuance of stock or shares therefor may not be 
included in invested capital under this section. I But 
why go on to say subdivisions (4) and (5) exclude 
intangibles paid in without the issuance of stock or 
shares therefor. They merely state what may be 
included when paid in for stock or shares just as sub¬ 
divisions (1) and (2) say what may be included \vhen 
paid in for stock or shares. 

Appellee's contention is necessarily based upon the 
contention that a paid-in surplus of intangibles i$ ex¬ 
cluded from invested capital by subdivisions (4) i and 
(5), for if it is not excluded by those subdivisions!it is 
unquestionably included by subdivision (3). Litetally 
construed, as appellee would have them construed, 
subdivisions (4) and (5) in effect provide as follows: 

“Intangible property bona fide paid inj for 
stock or shares may be included in invested capital 
(subject to certain limitations) but intangibles 
merely bona fide paid in but not for stock or 
shares shall not be included in invested capital 
under any circumstances.” 

i 

Neither the appellee nor any of the Board decisions 
relied upon specifically refer to any particular theory 
of statutory construction which would justify this 
interpretation of subdivision (4). We infer from |ap¬ 
pellee's arguments that he had in mind the so-called 
doctrine of expressio unius est exclusio alterius as ap¬ 
plied to the phrase “for stock or shares.” This would 


i 

i 
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also appear to be the theory upon which the Board 
depends in the Appeal of Herald-Despatch Company , 
4 B. T. A. 1096, quoted in appellee’s brief. The board 
said: 


“That in providing for the inclusion in invested 
capital of intangibles paid in for stock or shares, 
subject to very specific and arbitrary limitations, 
Congress intended to exclude intangibles paid in 
as a gift.” 

However, if that theory of statutory construction is 
applied to Subdivisions (4) and (5) it must also be ap¬ 
plied to subdivisions (1) and (2), because the same 
phrase, “paid in for stock or shares,” is used in each of 
those subdivisions. A similar interpretation of sub¬ 
division (1) would exclude cash merely paid in but not 
for stock or shares. A similar interpretation of sub¬ 
division (2) would exclude tangible property merely 
paid in but not for stock or shares. We submit the 
conclusion can not be based upon the doctrine of ex- 
pressio unius est exclusio alterius or any other sound 
theory of statutory construction as applied particu¬ 
larly to subdivisions (4) and (5), because the same 
theory would exclude a mere paid-in surplus of cash 
or tangible property, except where specifically provided 
for in subdivision (2). 

We submit the appellee's construction of the statute 
is unsound unless Congress in subdivisions (4) and (5) 
clearly indicates a different intention with respect to 
intangibles than it does with respect to tangibles in 
subdivision (2). 

In the first place that contention ignores the fact 
that intangibles with which Congress was dealing in 
subdivisions (4) and (5) were “intangibles paid in for 
stock or shares.” 
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But even if we should completely ignore the language 
of Section 326(a) and endeavor to determine the 
Congressional intent regardless of the clear language of 
the statute, we could still not agree with the Board in 
its statement in the Herald-Despatch case, supra, that 
Congress intended to exclude intangibles paid ih as a 
gift. | 

The last decade or two just preceding the enactment 
of the first Excess Profits Tax Act had witnessed a 
wholesale change from the individual or partnership to 
the corporate form of doing business. In som^ cases 
the corporate form was adopted merely for the legiti¬ 
mate purpose of obtaining a limited liability for possible 
losses in the particular venture. In many cases,) how¬ 
ever, the corporation was formed by brokers or I other 
similar organizations merely for stock-selling purposes. 
In the latter cases the stock was offered and sold at 
highly inflated values. It came to be known as “watered 
stock.” When this was done, a corresponding value 
for intangibles was usually set up on the books to off¬ 
set the excessive value for the stock. The many 
frauds that were perpetrated by unscrupulous brokers 
through the so-called “watered stock” schemes resulted 
in a great deal of public agitation against the watered 
stock corporations. It finally culminated in th6 en¬ 
actment of Blue Sky Laws and Stock Transfer )Laws 
throughout the country. i 

We believe that Congress had in mind these inflated 
valuation cases when it enacted subdivisions (4) and (5) 
of Section 326(a). Congress figured that it would give 
the Commissioner a ready check on returns wher^ the 
stock values had been inflated for stock-selling purposes 
by setting up a supposed or estimated value fot in¬ 
tangibles. 

In the case of LaBelle Iron Works v. U. S ., 256 IjJ. S. 
377, the Supreme Court said: 
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“It is clear enough that Congress adopted the 
basis of ‘invested capital’ measured according to 
actual contributions made for stock or shares and 
actual accessions in the way of surplus, valuing 
them according to actual and bona fide transac¬ 
tions and by valuations obtaining at the time of 
acquisition, not only in order to confine the capital, 
the income from which was to be in part exempted 
from the burden of this special tax, to something 
approximately representative of the risks accepted 
by the investors in embarking their means in the 
enterprise, but also in order to adopt tests that would 
enable returns to be more easily checked by examina¬ 
tion of records , and make them less liable to infla¬ 
tion than if a more liberal meaning of 1 capital and 
surplus' had been adopted. * * *” (Italics ours.) 

There was no such purpose to accomplish in the 
instant case. The taxpayer in the instant case was ex¬ 
tremely conservative. It set up no value for the 
patent and issued no stock therefor. To claim the in¬ 
tangibles in invested capital it had to set up and claim 
a specific value therefor in its return in addition to its 
book capital stock and surplus. Had it issued stock 
specifically for good will at an inflated value, it could 
have included that property in invested capital at 
some value at least. Is it to be denied any value 
because it was extremely conservative? 

Appellee refers in his brief to the case of Kleeson 
Company v. Commissioner of Internal Revenue , 6 B. T. A. 
1153. That case was appealed to the United States 
Circuit Court of Appeals for the Fourth Circuit, and 
while that Court affirmed the Board it made the follow¬ 
ing interesting comment: 

“But since we have determined the main ques¬ 
tion in the case adversely to the taxpayer, it is 
not necessary to decide whether the contract con- 
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stituted tangible or intangible property, or whether 
intangible property may be included in invested 
capital as paid-in surplus , although not exchanged 
for stock or shares (Italics ours.) j 

i 

We submit that Congress did not intend to penalize 
the conservative taxpayer and that the words “stock 
or shares” were put in subdivisions (4) and (5) merely 
for the purpose of limiting the application of that' sub¬ 
division to intangibles acquired for “stock or shares.” 

Respectfully, j 

i 

Charles D. Hamel|, 
Richard S. Doyle, 

Lee I. Park, i 

Attorneys for Stephens-Adamson 
Manufacturing Co. 

i 

i 

Hopkins, Starr, Hopkins & Hamel, 

Of Counsel. 
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